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In the new series National Reports at the Family & Law forum (https:/www.familyandlaw.eu/) a first

series of national reports is published.

FL-EUR (https:/fl-eur.eu/), Family Law in Europe: An Academic Network, was established at a
Founding Meeting in Amsterdam on 1-2 February 2019. FL-EUR currently unites over 35 prominent
experts, both academics and public officers, in the field of family & law from 32 European jurisdictions.

The purpose of FL-EUR is close academic cooperation amongst the experts, and between the experts
and other stakeholders in the field of family and law, aimed at:
1. accumulation and dissemination of knowledge of both family law in the books and in action;
2. promotion of comparative and multidisciplinary research and education in the field of family
and law;
3. learning from one another’s experiences; and finally,
providing up-to-date comparative data for European, supranational and national bodies.

The FL-EUR members selected ‘Empowerment and Protection of Vulnerable Adults’ as its first working
field, since this is a highly topical field of law. Ageing societies in Europe are confronted with an many
legal issues arising out of the empowerment and protection of vulnerable adults. Based on initial quick
scans of all jurisdictions, FL-EUR's coordinating group has drafted a questionnaire in close cooperation
with the FL-EUR’s members. The coordinating group consists of Prof. Masha Antokolskaia, Prof. Nina
Dethloff, Prof. Jane Mair, Prof. Maria Donata Panforti, Prof. Wendy Schrama, Dr. Katrine Kjarheim
Fredwall, Prof. Frederik Swennen, Prof. Paula Tavora Vitor, Dr. Velina Todorova and Prof. Michelle
Cottier. They are supported by the Secretary Rieneke Stelma-Roorda.

Country reports for all jurisdictions have been produced by country reporters. The country reports have
been reviewed by at least one Member of the Coordinating Group. Language and contents of the
countries reports fall under the responsibility of the country reporters. The reports are representing the
law as it stands in 2022.
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SECTION 1 - GENERAL

1. Briefly describe the current legal framework (all sources of law) regard-
ing the protection and empowerment of vulnerable adults and situate this
within your legal system as a whole. Consider state-ordered, voluntary
and ex lege measures if applicable. Also address briefly any interaction
between these measures.

Human Rights Dimension

The 20™ century is sometimes characterised as the century of international
agreements, in particular those centred on the individual. The Czech Republic, or
the former Czechoslovakia, acceded to a number of treaties soon after the fall of
the communist regime in 1989, in particular universal conventions on human
rights. In the years to come, and most notably in the early 21% century, the Czech
Republic also became a state party to other international agreements, which
brought significant changes for people in general, and for vulnerable persons in
particular. The Convention on the Rights of Persons with Disabilities (“CRPD”)
was signed by the Czech Republic on 30 March 2007. The instrument of ratifica-
tion was deposited on 28 September 2009. It entered into force in the Czech Re-
public on 28 October 2009 upon publication in the Czech Collection of Laws and
Treaties (No. 10/2010 Sb. m. s.). The monitoring body in the Czech Republic is
the Office of the Public Defender of Rights. The Convention on the International
Protection of Adults (“The Hague Convention’) was signed on behalf of the Czech
Republic on 1 April 2009. The instrument of ratification was deposited on 18 April
2012. It entered into force on 1 August 2012 upon publication in the Czech Col-
lection of Laws and Treaties (No. 68/2012 Sb. m. s.). The Ministry of Justice was
designated as the Central Authority. Regarding the Recommendation CM/Rec
(2009)11 on Principles concerning continuing powers of attorney and advance di-



rectives for incapacity of the Council of Europe, it was taken into account in rela-
tion to the above-mentioned international conventions in the preparation of the
Civil Code (see 1.2. below).

By way of introduction, it should be emphasised that the Constitution of the
Czech Republic provides that promulgated treaties, the ratification of which Par-
liament has given its consent to and by which the Czech Republic is bound, form
part of the legal order; if a treaty is in opposition to a statute, the treaty prevails
(cf. Article 10 of Constitutional Act No. 1/1993 Sb., the Constitution of the Czech
Republic, as amended, the “Constitution”).

The constitutional framework for the protection of the person is provided in
the Charter of Fundamental Rights and Freedoms, which recognises the inviola-
bility of the natural rights of an individual, develops the universally-shared values
of humanity, equality of people in dignity and their rights, and stipulates, in par-
ticular, that fundamental rights and freedoms are inherent, inalienable, not subject
to a statute of limitations and are irrevocable, and that everyone has the capacity
to have rights (see, in particular, the introductory articles of Constitutional Act No.
2/1993 Sb., the Charter of Fundamental Rights and Freedoms, as amended, the
“Charter”). The Charter also provides that everyone has the right to be protected
from unlawful interference in private and family life (Article 10(2) of the Charter)
and that parenthood and family are protected by the law (Article 32 of the Charter).
The Charter stipulates that everyone has the right to the protection of their health
and that persons with a disability are entitled to special protection of their social
rights (Articles 29 and 31 of the Charter). The right to judicial and other legal
protection is enshrined in other provisions of the Charter (Article 36 et seq. of the
Charter).

The Civil Code

The basic source of law regulating and protecting the civil status of an individ-
ual is the Civil Code. It was adopted after long preparations and discussions (Act
No. 89/2012 Sb., Civil Code, as amended, in effect from 2014, the “CC”). As
mentioned in the Principles and Foundations Underlying the New Code of Private
Law!' and the explanatory memorandum to the Civil Code,? the main authors of
the Civil Code sought to break with the communist legal order. They also strived

1 For more see K. Elia§ and M. Zuklinova, Principy a vychodiska nového kodexu soukromého prava
[Principles and Foundations Underlying the New Code of Private Law], Linde, Praha 2001.

2 Vlada: Divodova zprava k zakonu ¢. 89/2012 Sb., ob¢ansky zakonik, ¢. 89/2012 Sb. [Government:
Explanatory Memorandum to Act No. 89/2012 Sb., Civil Code, No. 89/2012 Sb.]. Available
here: http://obcanskyzakonik.justice.cz/images/pdf/Duvodova-zprava-NOZ-konsolidovana-
verze.pdf (accessed on 15 June 2022).
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to continue the traditions associated with, in particular, the General Civil Code,*
which was in force in Czechoslovakia until the 1950s. They wanted to return to
the values, content, and key civil terminology of that code, such as “svépravnost”
for legal capacity, and these have been re-introduced in the new code of civil law,
in the General Part (Book I, Section 30 of the CC).

However, in addition to political separation from an outdated legal order and
its terminology, the authors pursued other goals with the recodification of the Civil
Code. When drafting the code of private law, the aim of the new concept was to
provide the individual with sophisticated protection in all aspects of private life.
The introductory provisions of the Civil Code provide that “private law protects
the dignity and freedom of an individual and one’s natural right to pursue happi-
ness for oneself and one’s family or people close to the individual in a manner that
does not cause unjustified harm to others (Section 3(2) of the CC). It further pro-
vides that “everyone has a right to the protection of one’s life and health, as well
as freedom, honour, dignity, and privacy” and that “no person may suffer unjusti-
fied harm due to insufficient age, mental state or due to dependence” (see Section
3(2) of the CC).

In an effort to create a comprehensive legal regulation, the Civil Code also
regulates the protection of personal rights quite extensively, including the right to
mental and physical integrity, special provisions regulating the rights of persons
admitted to a healthcare facility without their consent, and the rules on the disposal
of parts of a human body (Sections 81 to 114 of the CC).

Generally speaking, the primary aim of the authors of the Civil Code was to
ensure that all individuals could exercise their rights in relation to the key princi-
ples of private law: the autonomy of will and freedom of contract. At the same
time, they also intended for the provisions of the Civil Code to provide compre-
hensive protection to the private rights of persons who find themselves in a vul-
nerable situation due to insufficient age, mental state, or due to dependence, i.e.,
especially those who are in the position of being the weaker party. This protection
is reflected in the General Part (Book I), as well as in the special parts, especially
in Family Law (Book II).

As for the topic of the present paper, it should be noted that the main authors
managed to include a comprehensive and detailed regulation of the protection of
vulnerable persons when drafting the new Civil Code, the General Part (Book I).
As aresult, in particular of the case-law of the Constitutional Court, the Supreme
Court, and the treaties further specified below (Part 4), a completely new and com-
prehensive concept of the protection of vulnerable persons was created based on

3 Cf. Act No. 946/1811 Sb. z. s., the General Civil Code.



universally recognised values and development in human rights. The relevant pro-
visions are included under the heading “Supportive Measures for Cases where the
Ability of an Adult to Make Legal Acts Is Impaired” (see Section 38 et seq. of the
CC), followed by the provisions governing the “Limitation of Legal Capacity”
(Section 55 et seq. of the CC) and the regulation of “Ex Lege Representation and
Guardianship” (Section 457 et seq. of the CC). It should be noted, however, that
the UN Committee on the Rights of Persons with Disabilities believes that the new
Czech legal regulation does not fully comply with the international obligations of
the Czech Republic; nonetheless, it is undoubtedly a major improvement over the
previous regulation.*

As has been mentioned above, the Civil Code is based on the principle that
every individual should be protected and it is necessary to protect the uniqueness,
needs, and wishes of the individual. The key underlying principles in this specific
area are the autonomy of will of individuals who anticipate their own incapacity
to legally act (see Section 38 et seq. of the CC), continuing power of attorney
[predbézné prohléaseni], the freedom of contract of individuals who have difficul-
ties due to their mental disorder (see Section 45 et seq. of the CC), assisted deci-
sion-making [ndpomoc pii rozhodovani], as well as family solidarity (see Section
49 et seq. of the CC), representation by a member of the household [zastoupeni
¢lenem domaécnosti]). The legal regulation emphasises assisted decision-making,
which involves the vulnerable person. As a result, “supportive measures for cases
where the ability of an adult to make legal acts is impaired” must, as a rule, take
precedence over the provisions on guardianship, or even limitation of legal capac-
ity. Furthermore, the said “supportive measures for cases where the ability of an
adult to make legal acts is impaired” must be preferred, in particular, over the
limitation of legal capacity as a rather radical judicial decision that may be made
— inter alia — only where less invasive and less limitive measures would not suffice
with respect to the interests of the vulnerable person, who would otherwise be at
risk of suffering significant harm. The legal capacity of a vulnerable person may
be limited only where such measure is in the interest of the person and where the
person suffers from a mental disorder not only of a temporary nature, after said
person has been seen by the court, and always only for a fixed period of time. The
transitional provisions of the Civil Code therefore included rules applicable to in-
capacitated persons and persons with limited legal capacity, under the previous
legal regulation (see Sections 3032, 3033 and 3034 of the CC).

4 Zavéreéna doporudeni Vyboru OSN pro prava osob se zdravotnim postizenim k Givodni zpravé Ceské
republiky [Concluding Recommendations of the UN Committee on the Rights of Persons with
Disabilities on the Initial Report of the Czech Republic]. 2015. UN Committee on Rights of
Persons with Disabilities. Available here: https://www.mpsv.cz/docu-
ments/20142/225526/Zaverecna_doporuceni_Vyboru OSN_pro prava_osob_se ZP CZ.pdf/d
42¢33¢2-059-6018-e62b-fc47ac31676f (accessed on 29 July 2023).



The new concept of legal acts should also be briefly mentioned in this intro-
duction, namely the non-existence and invalidity of legal acts.

A non-existent legal act is an act where there is no will on the part of the actor
(Section 551 of the CC), where serious will to conclude the contract has not been
clearly expressed (Section 552 of the CC) or where the content of the act cannot
be ascertained by interpretation due to its vagueness or incomprehensibility (Sec-
tion 553 of the CC).

As for the invalidity of a legal act, the law provides that “legal acts should be
construed as valid rather than invalid” (see Section 574 of the CC). Unlike under
the previous legal regulation, the Civil Code considers absolute invalidity as an
exceptional solution applied in the case of clear (flagrant) violations of the law.
Absolutely invalid legal acts also include acts which are — inter alia — contrary to
the law and clearly in violation of the public order. The court takes such invalidity
into account by virtue of office — ex officio(Section 588 of the CC). In the context
of this paper, these cases might involve legal acts made by a person with limited
legal capacity who does not have the capacity to make the specific legal act, or
legal acts made by a person acting under the influence of a mental disorder that
makes the person unable to legally act (Section 581 of the CC). On the contrary,
the objection of the relative invalidity of a legal act may be raised only by a person
whose interest is protected by this right established by the law (Section 586 of the
CC).

In relation to the protection of vulnerable persons, it is worth noting “a thing
of sentimental value” as a new term in Czech private law. The law stipulates that
a legal representative may not deprive the represented person of a thing of senti-
mental value, unless it is justified on the grounds of a threat to life or health (and,
where a minor without full legal capacity is concerned, also other serious grounds).
The represented person must be able to keep the thing of sentimental value even
when admitted to a healthcare facility, a social services facility (a facility for the
social and legal protection of children) or other similar facility (see Section 459 of
the CC, also see Section 483 and Section 492 of the CC).

The regulation of inheritance law includes — inter alia — special provisions
governing the “incapacity to make disposition mortis causa” in the Property Rights
and Succession (Book III). According to the law, an individual whose legal capac-
ity has been limited may, within the extent of such limitation, make disposition
mortis causa only in the form of a public instrument (see Section 1528(1) of the
CC). Special rules apply to persons with limited legal capacity due to a patholog-
ical addiction to substances (see Section 1528(2) of the CC). Also, where the legal
capacity of a person has been limited to the effect that the person is incompetent



to make disposition mortis causa, the person may still make valid disposition mor-
tis causa in any form where the person has recovered to the extent of being able to
express his or her will (Section 1527 of the CC).

The topic addressed above is also related to special rules for donations to or by
vulnerable persons regulated in Obligations (Book 1V). The law provides that a
person with limited legal capacity is competent to make and accept a gift of small
value, or a gift customary given the occasion (Section 2066 of the CC). A donation
to a person who operates a facility providing healthcare or social services, or to a
person who manages or is employed in such facility, is invalid where it is made at
the time when the donor was in the care of the facility or otherwise received its
services (see Section 2067(1) of the CC).

As for delictual law, the law provides that “everyone is responsible for his or
her acts if the person is able to understand and control them” (Section 24 of the
CC). In Obligations (Book IV), there are special provisions grouped under the
heading “Harm Caused by a Person who Cannot Assess the Consequences of his
or her Acts” (see Section 2920 of the CC). The law stipulates that the injured party
is entitled to seek damages from a person suffering from a mental disorder where
the person was competent to control his or her acts and assess their consequences,
or from the person who neglected supervision over the wrongdoer, or both (Sec-
tion 2921 of the CC).

Last but not least, protective measures related to vulnerable persons are in-
cluded in the part of the Civil Code governing Family Law (Book II). Most im-
portantly, a man and a woman have the right to marry unless they have been de-
prived of this right, that is, their legal capacity in this matter has been expressly
limited by a judicial decision (see Section 673 of the CC). The provisions on mar-
riage law regulate, in particular, the right of the spouses to represent each other ex
lege in ordinary matters (Section 696 of the CC), the protection of the usual equip-
ment of the family household (Section 698 of the CC) and family dwelling (Sec-
tion 743 et seq. of the CC), the community property of the spouses (Section 708
et seq. of the CC), and include the “hardship clause” to protect the spouse who
does not wish to divorce (Section 755(2) of the CC).

As for the relationship between parents and child, a woman becomes a parent
upon birth, regardless of any mental disorder (see Section 775 of the CC), and a
man based on three presumptions of paternity. Under the first presumption, the
husband of the mother is presumed to be the father (Section 776 et seq. of the CC).
This ex lege status may be denied either by the husband or his guardian where the
legal capacity of the husband of the mother has been limited before the expiry of



the period for denial of paternity (see Section 785 of the CC). The second pre-
sumption is based on the consenting declaration made by the mother and the pre-
sumed father (Section 779 of the CC). It is not possible to apply this presumption
where the mother is unable to assess the meaning of her declaration (see Section
781 of the CC). As for persons with limited legal capacity, the declaration on pa-
ternity must be made before the court, which examines, considering the circum-
stances of the case, whether these persons may establish paternity on their own, or
whether a guardian will act for them (Section 780 of the CC). The procedure for
denying the second presumption is similar to the denial of the first presumption.
Where the paternity of a child is not determined, or denied, under the first or sec-
ond presumption, the court decides the paternity of the child based on sexual in-
tercourse in the relevant period (no fewer than 160 days and no more than 300
days before the birth of the child) and, as a rule, based on a DNA test (see Section
783 of the CC).

The key institution of law through which parents realise parenthood, and, at
the same time, protect their minor child, is called parental responsibility (see Sec-
tion 865 et seq. of the CC). Under the new legal regulation, any parent of a minor
child has parental responsibility, regardless of any mental disorder, or limitation
of legal capacity. The exercise of the duties and rights included in parental respon-
sibility, however, is a different matter. The Civil Code provides that the exercise
of parental responsibility by a parent whose legal capacity has been limited in this
matter is suspended ex lege, unless the court decides that the parent, with regard
to his or her personality, retains the care of the child and the right of personal
contact with the child (see Section 868(2) of the CC). A tutor [porucnik] must be
appointed for the child (Section 928 et seq. of the CC).

Civil Partnership Act

The Civil Partnership Act regulates the relationship status of persons of the
same sex (Act No. 115/2006 Sb., regulating civil partnership, as amended, the
“CPA”). Civil partnership can be entered into by anyone who is not prohibited
from doing so by law, that is, in particular, a person with limited capacity in this
matter (see Section 4(4)(b) of CPA). The provisions regulate — inter alia — the
right of the partners to represent each other ex lege in ordinary matters (Section 9
of CPA).

Special Judicial Proceedings Act

Another important source of law in relation to vulnerable persons is the Special
Judicial Proceedings Act (Act No. 292/2013 Sb., the Special Judicial Proceedings



Act, as amended, the “SJPA”), adopted within what is termed accompanying leg-
islation to the Civil Code. Generally speaking, it is based on the principle of insti-
tuting proceedings by virtue of office with regard to the commencement of many
types of proceedings, and the inquisitorial principle with regard to evidence. Ques-
tions related to vulnerable persons are expressly addressed, in particular, by pro-
visions regulating the proceedings regarding supportive measures (see Section 31
et seq. of the SJPA), in matters concerning legal capacity (see Section 34 et seq.
of the SJPA), in matters concerning guardianship of a person (see Section 44 et
seq. of the SJPA) and consent with interference in integrity (Section 65 of the
SJPA), and in matters of admissibility of taking and keeping a person in healthcare
institutions and social services facilities (Section 66 et seq. of the SJPA). In ac-
cordance with a new provision, where the vulnerable person is the parent of a mi-
nor child, the court deciding on the legal capacity of the vulnerable person as the
parent of a minor child must commence the proceedings in matters of parental
responsibility and join both proceedings (see Section 468a of the SJPA, with basis
in Act No. 296/2017 Sb.).

Healthcare Services Act

The topic of vulnerable persons is also closely related to healthcare services,
governed by the Act regulating healthcare services and the conditions on their pro-
vision (Act No. 372/2011 Sb., regulating healthcare services and the conditions on
their provision, as amended, “HSA”). This act stresses respect for the individual,
dignified treatment, consideration, and respect for the patient’s privacy. The reg-
ulation of the rights and duties of the patient provides for the patient’s free and
informed consent with the healthcare services. The Act expressly stipulates that,
as a rule, in the case of persons with limited legal capacity, the opinion of the
person must be taken into account (Section 35 of HSA). Many different circum-
stances must be considered in each case, as well as the nature of the healthcare
service (urgent, acute, necessary, or planned). The act also regulates — inter alia —
the right of the patient with limited legal capacity to have a guardian, a close per-
son, or a person designated by the patient present at all times during the provision
of the healthcare services, but also the right to exclude a person that the patient
claims batters, abuses, or neglects him or her (Section 28 of the HSA).

The question of the autonomy of will of the patient is also related to the right
to give or deny consent with the provision of healthcare services in the event that
the patient finds himself or herself in a condition where he or she is no longer able
to do so (Section 36 of the HSA). As for persons with limited legal capacity, the
law provides that an advance directive [dfive vyslovené pfani] is not applicable
(Section 36(6) of the HSA). However, this raises the question whether this rule



applies to all persons with limited legal capacity, or only persons with limited ca-
pacity in this matter, similarly to the limitation of the right to marry (see Section
673 of the CC).

Specific Healthcare Services Act

The regulation provided in the Healthcare Services Act is further elaborated in
the Specific Healthcare Services Act (Act No. 373/2011 Sb., regulating specific
healthcare services, as amended, “SHSA”). The question of assisted reproduction
is of most interest in this context. The act stipulates that an anonymous donor or
recipient of reproductive cells may not be a person with limited legal capacity to
the extent of not being able to assess assisted reproduction and its consequences
(Section 7(3) of the SHSA). The act also regulates the issue of sterilisation of per-
sons with limited legal capacity (see Section 13 of the SHSA), and gender change
for transsexual patients with limited legal capacity (Section 21(4) of the SHSA).
The guardian of the vulnerable person and the guardian’s written consent play a
key role in these cases.

In this context, it should be added that as concerns abortion, the legal regulation
in the Czech Republic is very liberal. And as for vulnerable persons, the law on
abortion does not provide for any special rules regarding women who suffer from
a mental disorder or whose legal capacity has been limited; the same cannot be
said for minor females (see Section 6 of Act No. 66/1986 Sb., regulating abor-
tions).

Act on the Provision of Lump-Sum Financial Compensation for Unlawfully
Sterilised Persons

Following the case-law of the European Court of Human Rights,® criticism
from the Office of the Public Defender of Rights® and the League of Human
Rights, and calls and recommendations from the UN Committee on the Rights of
Persons with Disabilities,’ the long-awaited Act was adopted (Act No. 297/2021

5 See case Madérova v. the Czech Republic, no. 32812/13, 16 May 2013, ECHR.

6 Press release of the Public Defender of Rights’s office of 22 July 2021. Obéti nezékonnych sterilizaci
se po letech dockaji odskodnéni — zakon schvalil Senat, zbyva jen podpis prezidenta [Victims of
Illegal Sterilizations Will Receive Compensation After Years - the Law Has Been Approved by
the Senate, Only the President's Signature is Needed]. Vefejny ochrance prav. 2021. Available

here: https://www.ochrance.cz/aktualne/obeti_nezakonnych_sterilizaci_se po_le-
tech_dockaji_odskodneni_zakon_schvalil senat zbyva jen podpis_prezidenta/ (accessed on
22 July 2021).

7 Zavéreéna doporuceni Vyboru OSN pro prava osob se zdravotnim postizenim k Givodni zpravé Ceské
republiky [Concluding Recommendations of the UN Committee on the Rights of Persons with
Disabilities on the Initial Report of the Czech Republic]. 2015. UN Committee on Rights of
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Sb., regulating the provision of lump-sum financial compensation for unlawfully
sterilised persons and on the amendment of certain related acts). The lump-sump
financial compensation amounts to CZK 300,000.

Act Regulating the Register of Population and Birth Registration Numbers

In connection with this issue, it is also necessary to mention the law that sets
out which data on citizens are recorded in the information system (see Act No.
133/2000 Sb., regulating the register of population and birth registration numbers,
as amended). The law stipulates that, in addition to the name, surname, date of
birth, sex and other information, the information system contains — inter alia — the
following information on citizens: date of legal effect of a judicial decision to ap-
prove a decision-making assistance agreement [ndpomoc pfii rozhodovani] or rep-
resentation by a member of the household [zastoupeni ¢lenem domacnosti], in-
cluding the file number and the court which approved the agreement or
representation; date of legal effect of a judicial decision to limit legal capacity
[omezeni svépravnosti] and appoint the guardian [jmenovani opatrovnika], includ-
ing the file number and the court which approved the limitation of legal capacity;
date of legal effect of the judicial decision to revoke the limitation of legal capac-
ity; date of removal of a person from the position of support person; and the date
of termination of representation by a member of the household or by the guardian.

Act Regulating Identity Cards and Act Regulating Travel Documents

In connection with the registration of special information concerning citizens, spe-
cial laws also regulate special rights of the guardian [opatrovnik] and the repre-
sentative as members of the household (Act No. 269/2021 Sb., regulating identity
cards, and Act No. 329/1999 Sb., regulating travel documents, as amended).

Act on Notaries and their Activities

As mentioned below, a public deed called a continuing power of attorney
[predbézné prohlaseni] may be drawn up by a notary in the form of a notarial deed.
If the continuing power of attorney expresses the will of a person to become the
guardian, it will be registered in the Register of Declarations on the Designation
of a Guardian kept in digital form by the Notarial Chamber of the Czech Republic
(see Section 35¢ of Act No. 358/1992 Sb., on notaries and their activities, as
amended).

Persons with Disabilities. Available here: https://www.mpsv.cz/docu-
ments/20142/225526/Zaverecna_doporuceni_Vyboru OSN_pro_prava_osob_se ZP_CZ.pdf/d
42¢33¢2-0519-6018-e62b-fc47ac31676f (accessed on 20 September 2021).
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Act Regulating the Minimum Living Amount and the Minimum Subsistence
Amount

When it comes to the disposal of the income of the represented person by the
representative as a member of the household [zastoupeni ¢lenem domacnosti], the
Civil Code stipulates that the representative may do so to the extent necessary to
provide for ordinary affairs as it corresponds to the living conditions of the repre-
sented person; however, the law further provides that the representative may only
dispose of the funds in the account of the represented person to the extent not
exceeding the monthly subsistence minimum of an individual according to another
legal regulation (i.e. Act No. 110/2006 Sb., regulating the minimum living amount
and the minimum subsistence amount, as amended).

2. Provide a short list of the key terms that will be used throughout the
country report in the original language (in brackets). If applicable, use
the Latin transcription of the original language of your jurisdiction. [Ex-
amples: the Netherlands: curatele; Russia: oneka - opeka). As explained
in the General Instructions above, please briefly explain these terms by
making use of the definitions section above wherever possible or by re-
ferring to the official national translation in English.

Adult: an adult is a person who has reached the age of 18 years; it is the age of
majority [zletilost], (Section 30(1) of the CC); before reaching the age of 18
years, full legal capacity is acquired by marriage or emancipation (Section 30(2)
of the CC).

Adult protection measures include in particular:

o Supportive measures for cases where the ability of an adult to make
legal acts is impaired [podptirna opatfeni pfi naruseni schopnosti
zletilého pravné jednat] (Section 38 et seq. of the CC), that is con-
tinuing power of attorney [predbézné prohlaseni] (Section 38 et seq.
of the CC), assisted decision-making [napomoc pii rozhodovani]
(Section 45 of the CC), and representation by a member of the house-
hold [zastoupeni clenem doméacnosti] (Section 49 et seq. of the CC);
in all of the above, the autonomy of will of the vulnerable person is
taken in account and the role of the court is emphasised;

o Limitation of legal capacity by the court [omezeni svépravnosti]

(Section 55 et seq. of the CC) and appointment of a guardian
[opatrovnik], natural or legal person (Section 465 et seq. of the CC);

11



o Appointment of a guardian [opatrovnik], natural or legal person, in
the absence of limitation of legal capacity (Section 465 et seq. of the
CC);

o  Ex lege representation by spouse or registered partner in ordinary
matters (Section 696 of the CC and Section 9 of CPA).

Advance directive: instructions given or wishes made by a capable adult concern-
ing issues that may arise in the event of his or her incapacity;® according to the
Czech Civil Code, advance directive may be interpreted as a part of the newly
incorporated “continuing power of attorney” [pfedbézné prohlaseni]: an adult can
express his or her will to have his or her affairs administered in a certain manner,
or to have his or her affairs administered by a particular person or to have a par-
ticular person become his or her guardian (Section 38 et seq. of the CC); besides,
the special act provides the specific right of the patient [dfive vyslovené piani]:
the patient has the right to give or deny consent with the provision of healthcare
services in the event that he or she finds himself or herself in a condition where he
or she is no longer able to do so (Section 36 of the HSA); as for persons with
limited legal capacity, the law provides that an advance directive [dfive vyslovené
prani] regarding the health care is not applicable (Section 36(6) of the HSA); in
view of the above, the term continuing power of attorney [pfedbézné prohlaseni]
as regulated by the Czech Civil Code (Sec. 38 et seq. of the CC) is more suitable
for this report because it is more complex and includes the term advance directive.

Attorney [osoba povolana ke spravé zaleZitosti zranitelné osoby predbéznym
prohlasenim] is a representative appointed by means of a continuing power of at-
torney, also as a support person [podpurce] or a member of the household [Elen
domacnosti] or a guardian [opatrovnik].

Continuing power of attorney [pfedbézné prohlaseni] is a mandate given with the
purpose that it shall remain in force, or enter into force, in the event of the granter’s
incapacity; where the vulnerable person is competent to do so, the person may, in
anticipation of his or her incapacity, act and express his or her will to have his or
her affairs (not only of financial nature under Czech law) administered in a certain
manner, or to have his or her affairs administered by a particular person or to have
a particular person become his or her guardian (Section 38 et seq. of the CC).° It
merges with the term “advance directive” (see above).

Ex lege representation [zakonné zastoupeni] is an adult protection measure provid-
ing legal authority to other persons to act ex lege (by operation of law) on behalf
of the adult, requiring neither a decision by a competent authority nor a voluntary
measure by the adult; it normally applies to marriage and partnership law ex lege

8 Recommendation 2009.
9 We refer to the situations addressed in Recommendation 2009.
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with respect to “mutual representation” in ordinary matters (Section 696 of the
CC, Section 9 of the CPA); however representation of a vulnerable person by a
member of the household, e.g., by a spouse, descendant, or parent [zastoupeni
¢lenem domacnosti], must be approved by the court (Section 49 et seq. of the
CC).10

Granter [¢lovek v ocekavani vlastni nezplsobilosti pravné jednat] is an adult giv-
ing the continuing power of attorney [piedbézné prohlaseni] (Section 38 et seq.
of the CC)."

Legal capacity'? includes:

o passive legal capacity [pravni osobnost], i.e., “the capacity to have
rights and duties within the limits of the legal order” (Section 15(1)
of the CC); an individual has passive legal capacity from birth until
death (see Section 23 of the CC);

o active legal capacity [svépravnost], i.e., “the capacity to acquire
rights by one’s legal acts and commit oneself to duties (to legally
act)” (see Section 15(2) of the CC); full legal capacity is acquired
upon reaching the age of majority [zletilost], that is upon reaching
the age of 18 years (Section 30(1) of the CC); '3

o delictual capacity [deliktni zptisobilost], i. e., “the capacity of an in-
dividual to be responsible for his or her acts if the individual is able
to assess and control his or her acts” (Section 24 of the CC).

Mental capacity [dostate¢na rozumova a volni vyspélost] designates the de facto
decision-making and decision-communication skills of a person.'*

Representative [zastupce] is a natural or legal person who acts on behalf of the
adult; it may be an attorney [osoba povolana ke spravé zalezitosti zranitelné osoby
piedbéznym prohlasenim] as a representative appointed by means of a continuing
power of attorney, or a guardian [opatrovnik] as a natural or legal person appointed
by a court, or a member of the household [¢len domacnosti] or a spouse or a

10 Czech legal regulation does not recognise the representation of a vulnerable person ex lege, only by
operation of law. In all cases where the law so provides, a competent state body must decide on
representation by operation of law. Nevertheless, ex lege representation is regulated by the Civil
Code in several cases (in addition to ex lege representation between spouses and partners). Not
relevant for the topic.

11 Recommendation 2009.

12GC 1.

13 Before reaching the age of 18 years, full legal capacity is acquired by marriage or emancipation
(Section 30(2) of the CC).

14 GC 1.
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registered partner [manzel, registrovany partner] as a representant ex lege in ordi-
nary matters.

State-ordered measures are adult protection measures, ordered by a competent
state (judicial) authority, at the request of the adult or others; these include, in
addition to the above-mentioned intervention by the court in the case of “support-
ive measures for cases where the ability of an adult to make legal acts is impaired”
[podptirna opatieni pti naruseni schopnosti zletilého pravné jednat] (Section 38 et
seq. of the CC), in particular, the limitation of legal capacity by the court [omezeni
svépravnosti] (Section 55 et seq. of the CC) or the appointment of a guardian
[opatrovnik] in the absence of limitation of legal capacity (Section 465 et seq. of
the CC).

Support person [podpirce] is a natural person who assists the adult to legally act
or who legally acts together with the adult, in particular within the institution of
assisted decision-making [napomoc pii rozhodovani] (Section 45 et seq. of the
CC).

Voluntary measures include instuments of law linked to the autonomy of will of
the vulnerable person, classified, in particular, under the “supportive measures for
cases where the ability of an adult to make legal acts is impaired” [podplrna
opatfeni pii naruSeni schopnosti zletilého pravné jednat]; these include a continu-
ing power of attorney [pfedbézné prohlaseni] (Section 38 et seq. of the CC), as-
sisted decision-making [napomoc pii rozhodovani] (Section 45 et seq. of the CC),
representation of a vulnerable person by a member of the household, e.g., by a
spouse, descendant, or parent [zastoupeni ¢lenem domacnosti](Section 49 et seq.
of the CC); however, intervention of the court is necessary in all cases.

A vulnerable adult is an adult who, by reason of an impairment or insufficiency of
their personal faculties, is not in a position to protect his or her interests [¢lovek,
kterému brani duSevni porucha obtize pfi rozhodovani nebo samostatné jednat
anebo ocekava vlastni nezpusobilost, resp. neni schopen pro duSevni poruchu ¢i
mentalni postizeni, které neni jen pfechodné, pravné jednat, resp. clovek, ktery se
nachazi v situaci, kdy neni schopen hajit své z4jmy] ."°

Guardian [opatrovnik] (Section 465 et seq. of the CC) is a general term used for a
representative and/or support natural or legal person appointed to an adult by a
competent state (judicial) authority (court) who acts on behalf of the adult [osoba
povolana ke spravé zalezitosti zranitelné osoby predb&znym prohlasenim] as a
representative appointed by means of a continuing power of attorney or without
this instrument, i.e. ex officio; the guardian may be appointed after limitation of

15 Art. 1 of the HCCH Convention on the International Protection of Adults.
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legal capacity or in the absence of limitation of legal capacity; the law also pro-
vides for the creation of a guardianship board [opatrovnicka rada], (Section 472 et
seq. of the CC), which may be established, without limitation, upon application of
the vulnerable adult, and is composed of persons close to the him or her, and for
the purpose of protection of the adult’s interests.

The deprivation of liberty on the ground of “being of unsound mind” (art. 5, e)
ECHR) and possible forced psychiatric treatment in such case, is outside the scope
of this questionnaire, except insofar as it would be related to a measure as defined
in this questionnaire.

3. Briefly provide any relevant empirical information on the current legal
framework, such as statistical data (please include both annual data and
trends over time). Address more general data such as the percentage of
the population aged 65 and older, persons with disabilities and data on
adult protection measures, elderly abuse, etc.

The Czech Statistical Office announced that there were 10,519,913 inhabit-
ants in the Czech Republic in the first quarter of the year of 2022.'° According to
the Census held in 2021 regarding people aged 65 and older (hereinafter also re-
ferred to as “seniors”), there were 2,150,000 of them in the year 2021 (20,4%)."”

In 2021 the Czech Statistical Office published a demographic handbook
called Seniors in the Czech Republic in Data — 2021 according to which as of 31
December 2020, there were 2,145,276 persons aged 65 years and over in the Czech
Republic (hereinafter also referred to as “seniors”).!® For the first time, seniors
accounted for more than 1/5 of the total population in the Czech Republic (20.2%).
Compared to 2011, this share increased by 4.6 percentage points.'® During this
time, we can note two fluctuations, namely the period of the Second World War
and the 1980s. Since the fall of communism in the Czech Republic (1989), the
population over 65 years of age has started to increase again, most notably at the
beginning of the new millennium. From the beginning of 2011 to the end of 2020,
the number of seniors over 65 years of age increased from 1,640,000 to

16 See here: https://www.czso.cz/csu/czso/ari/population-change-1st-quarter-of-2022 (accessed on 08
August 2022).

17 See here: https://www.czso.cz/csu/scitani2021/age-structure (accessed on 08 August 2022).

18 In the following text we draw on data published by the Czech Statistical Office. The age given is of
chronological type, regardless of social age, for better measurability. See Seniofi v CR v datech
— 2021 [Seniors in the Czech Republic in Data — 2021]. Cesky statisticky tfad. Available here:
https://www.czso.cz/csu/czso/seniori-v-cr-v-datech-2021. Or see Demograficka piirucka —
2020 [Demographic Handbook — 2020]. Cesky statisticky ufad. 2021. Available here:
https://www.czso.cz/csu/czso/demograficka-prirucka-2020 (accessed on 20 July 2022).

19 Seniofi v CR v datech — 2021 [Seniors in the Czech Republic in Data — 2021]. Cesky statisticky
ufad. 2022. p. 7. Available here: https://www.czso.cz/csu/czso/seniori-v-cr-v-datech-2021 (ac-
cessed on 20 July 2022).
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2,160,000.2° One reason for this is that the age limit of 65 was gradually reached
by groups of people born in the numerically strong generations after World War
I1. The second reason is that life expectancy?! is increasing over the long term.??

Figure 1. Number of People Aged 65+ Between 1920-2020%

Number of People Aged 65+ Between 1920-2020

3.000.000
2.000.000 /
L —
1.000.000 —
0
S T O AN OO T XOANO O T AN O T 0N O T 0
AN AN AN N T VDO O OO0
[o)Nie) e e e N e e e e e e e e e e Nl e oo o Ne e =l =
— o e e e e e e e e e e e e e e e = = = (] (N (N

e Number of People Aged 65+ Between 1920 - 2020

There is very little data on people with disabilities [osoby se zdravotnim
postizenim] (especially those with non-physical disabilities) in the Czech Repub-
lic. The Deputy Public Defender of Rights also points to the need for larger and
more systematic data collection.?* According to the Czech Statistical Office, in
2018, 13 % of people aged 15 and over living in private households in the Czech

20 Ibid.

21 Life expectancy, according to the Czech Statistical Office, is “the average number of years that an
individual has ahead of him or her at a certain age if the mortality rates that exist in the period
under review were maintained”. See Nad¢je doziti aneb v kolika let se mizeme dozit v naSem
kraji? [Life Expectancy or How Old Can We Live in Our Region?] Cesky statisticky Gtad. 2022.
Available here: https://www.czso.cz/csu/xu/nadeje-doziti-aneb-kolika-let-se-muzeme-dozit-v-
nasem-kraji (accessed on 20 July 2022).

22 Seniofi v CR v datech — 2021 [Seniors in the Czech Republic in Data — 2021]. Cesky statisticky
utad. 2022, p. 7. Available here: https://www.czso.cz/csu/czso/seniori-v-cr-v-datech-2021 (ac-
cessed on 20 July 2022).

23 Obyvatelstvo podle hlavnich vékovych skupin a pohlavi v letech 1920-2020. In Demograficka
pfirucka  2020. Cesky statisticky wfad. 2021. Excel Data. Available here:
https://www.czso.cz/csu/czso/demograficka-prirucka-2020 (accessed on 20 July 2022).

24 Press release of the Public Defender of Rights’s office of 9 September 2021. Jen systematické sledo-
véni a analyza umozni zjistit, jak si Ceské republika vede p¥i napliiovani Umluvy o pravech osob
se zdravotnim postizenim, zaznélo na mezinarodnim seminaii [Only Systematic Monitoring and
Analysis Will Make It Possible to Find Out How the Czech Republic Is Doing in Implementing
the Convention on the Rights of Persons with Disabilities, an International Seminar Heard].
Vetejny ochrance prav. 2021. Available here: https://www.ochrance.cz/aktualne/jen_system-
aticke sledovani_a analyza umozni_zjistit_jak si_ceska repub-
lika vede pri_naplnovani umluvy o pravech osob se zdravotnim_ posti-
zenim_zaznelo_na_mezinarodnim_seminari/ (accessed on 20 July 2022).
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Republic had a disability, which is approximately 1,152,000 people. However,
these are just people living in private households.?’

Figure 2. Number of People with Disabilities Living in Private Households*

Number of People with Disabilities Living in
Private Pouseholds in 2018

87%

Persons without Disabilities = Persons with disabilities

Figure 3. The ratio of the total number of decisions made by guardianship
courts in the years 2014-2012 according to individual support measures pro-
vided by the Ministry of Justice’”

25 Vybérové Setfeni osob se zdravotnim postizenim v roce 2018 [Sample Survey of Persons with Dis-
abilities in 2018]. Cesky statisticky ufad. Prague 2019, p. 14. Available here:
https://www.czso.cz/documents/10180/90600407/26000619.pdf/b1d5a2b3-a309-4412-a962-
03d847d3d1a0?version=1.5 (accessed on 20 July 2022).

26 Vybérové 3etieni osob se zdravotnim postizenim v roce 2018. Cesky statisticky titad. Prague 2019,
p- 14. Available here: https://www.czso.cz/docu-
ments/10180/90600407/26000619.pdf/b1d5a2b3-a309-4412-a962-03d847d3d1a0?version=1.5
(accessed on 20 July 2022).

27 Data provided upon request by the Ministry of Justice of the Czech Republic in Spring 2022 were
processed into a figure.
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Proportions of Court Decisions 2014-2021

2,05%  0.38%
16,15% '

= Limitation of Legal Capacity
= Guardianship Without Limitation of Legal Capacity
Representation by a Member of the Household

Assisted Decision-making

4. List the relevant international instruments (CRPD, Hague Convention,
other) to which your jurisdiction is a party and since when. Briefly indi-
cate whether and to what extent they have influenced the current legal
framework.

The Czech Republic is a state party to a number of international agreements,
in particular the universal Convention for the Protection of Human Rights and
Fundamental Freedoms. It was signed only after the fall of the communist regime,
on 21 February 1991, and entered into force on 18 March 1992 upon its publica-
tion in the Collection of Laws (see Communication No. 209/1992 Sb.). This inter-
national agreement is the value base of the entire legal order as such, with im-
portant consequences for all.

It was only later that the Czech Republic acceded to other international agree-
ments related to vulnerable persons. The authors of the Civil Code took into ac-
count many of the values underlying these agreements when drafting the final ver-
sion of the code. This was also the case when drafting the accompanying
legislation, in particular, the Special Judicial Proceedings Act, as well as the
Healthcare Services Act and the Specific Healthcare Services Act.

The Convention on the Rights of Persons with Disabilities (“CRPD”) was
signed by the Czech Republic on 30 March 2007. The instrument of ratification
was deposited on 28 September 2009. It entered into force in the Czech Republic
on 28 October 2009 upon publication in the Czech Collection of Laws and Treaties
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(No. 10/2010 Sb. m. s.). The monitoring body in the Czech Republic is the Office
of the Public Defender of Rights.

The Convention on the International Protection of Adults (“The Hague Con-
vention”) was signed on behalf of the Czech Republic on 1 April 2009. The in-
strument of ratification was deposited on 18 April 2012. It entered into force on 1
August 2012 upon publication in the Czech Collection of Laws and Treaties (No.
68/2012 Sb. m. s.). The Ministry of Justice was designated as the Central Author-

ity.

5. Briefly address the historical milestones in the coming into existence of
the current framework.

In connection with the process of accession to the international conventions
mentioned above, experts engaged in a discussion on the 1960s Civil Code (see
Act No. 40/1964 Sb., the Civil Code, as amended, “1964 CC”). This code allowed
the court to fully incapacitate a person or limit the person’s legal capacity?® due to
a mental disorder or for excessive consumption of alcohol, drugs, or poisons (see
Section 10 of the 1964 CC). It is public knowledge that at that time, in practice,
courts incapacitated vulnerable persons without legal grounds. It was done to fa-
cilitate decision-making, since it sufficed to indicate in the operative part of the
judgement that XY is incapacitated without considering a whole spectrum of ques-
tions related of human life. To provide a very simplified picture of the practices at
that time: the singularity and specific health conditions of the individual in ques-
tion were not taken into account, and even less so the individual’s wishes and
needs. The vulnerable person was only a formal party to the proceedings. Incapac-
itated persons were not allowed to make any legal acts, or rather these legal acts
would be considered absolutely invalid. They were not allowed to marry. Incapac-
itated parents were not allowed to exercise parental responsibility. Their child
could be adopted without their consent. The abuse of the legal regulation govern-
ing incapacitation for political reasons will not be discussed in this paper.

As has already been mentioned above, the current Civil Code was adopted after
long preparation and a wide debate on the topic. In the Principles and Foundations
Underlying the New Code of Private Law, the main authors of the Civil Code state
that “the legal regulation of incapacitation or limitation of legal capacity will be

28 The original term for legal capacity in Czech “zptisobilost k pravnim tkonlim” was replaced by
“svépravnost” in the new Civil Code.
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based on the existing legal regulation”.?” However, at the same time, it was estab-
lished that “the regulatory provisions to be used will exclude any abuse of the draft
regulation, and will be in full compliance not only with the European Convention
for the Protection of Human Rights and Fundamental Freedoms, but also the set-

tled case-law of the European Court of Human Rights”.3°

The possibility of incapacitation by court was left out of the draft Civil Code
during the comment procedure, due to, in particular, the Czech Republic’s inter-
national obligations stemming from its accession to the CRPD. The new approach
to the question was also corroborated by case-law. The Supreme Court considered
that incapacitation is not “a sanction”, but should primarily protect the interests of
an individual.*! The Constitutional Court stated that the Charter of Fundamental
Rights and Freedoms guarantees the rights of an individual as absolute, that an
individual may not be deprived of these rights, and that limitation of legal capacity
is permissible only for the protection of the vulnerable person.3? As a result, the
final version of the Civil Code provides solely for the limitation of legal capacity,
which can be resorted to only on the basis of legal grounds, in the interest of the
protection of the vulnerable person, where the individual would be at risk of suf-
fering significant harm due to a mental disorder and less invasive measures would
not suffice.’ The explanatory memorandum to the Civil Code states that this ap-
proach taken by the new regulation presents “a significant departure from totali-
tarian law and takes into account the Convention on the Rights of Persons with
Disabilities”.>*

With respect to the above, the authors of the new Civil Code allowed the court
to only limit the legal capacity of an individual, and only for a fixed period of time.
The original wording of the Civil Code stated that the legal capacity of a person
may be limited for a maximum period of three years. This relatively short period
was criticised, primarily by the judiciary. The criticism stemmed from the fact that
such regulation was very demanding on the judges, who would have the duty —

29 See K. Elia§ and M. Zuklinov4, Principy a vychodiska nového kodexu soukromého prava [Princi-
ples and Foundations Underlying the New Code of Private Law], Linde, Praha 2001, p. 137.

30 Ibid, p. 138.

31 See, e.g., Judgement of the Supreme Court of 13 March 2003, Case no. 22 Cdo 2014/2001, and
Judgement of the Supreme Court of 23 May 2012, Case no. 30 Cdo 3547/2011.

32 See Judgement of the Constitutional Court of 7 December 2005, Case No. IV. US 412/04, and
Judgement of the Constitutional Court of 18 August 2009, Case No. I. US 557/09.

33 For more information on the creation of the new Civil Code, see also J. Kiiva¢kova, K. Hamul'akova
and T. Tintéra et al., K pojeti clovéka a véci v novém soukromém pravu [On the Concept of the
Individual and Thing in the New Regulation of Private Law], C. H. Beck, Praha 2015, p. 57.

34Vlada: Divodova zprava k zakonu ¢. 89/2012 Sb., ob¢ansky zakonik, ¢. 89/2012 Sb. [Government:
Explanatory Memorandum to Act No. 89/2012 Sb., Civil Code, No. 89/2012 Sb.]. p. 57. Avail-
able here:  http://obcanskyzakonik.justice.cz/images/pdf/Duvodova-zprava-NOZ-konsoli-
dovana-verze.pdf (accessed on 20 September 2021).
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inter alia — to see the individual, and make another decision within a relatively
short period of time. The unfavourable situation was also made difficult by a short-
age of certified medical and psychiatric experts.

The Civil Code was soon amended, with the maximum period for the limitation
of the legal capacity of an individual set to five years where it is evident that the
condition of the individual will not improve in that period (see Act No. 460/2016
Sb.).

In accordance with a new provision, where the vulnerable person is the parent
of a minor child, the court deciding on the legal capacity of the vulnerable person
as the parent of a minor child must commence the proceedings in matters of pa-
rental responsibility, and join both proceedings (see Section 468a of the SJPA,
with basis in Act No. 296/2017 Sb.).

6. Give a brief account of the main current legal, political, policy and ideo-
logical discussions on the (evaluation of the) current legal framework
(please use literature, reports, policy documents, official and shadow re-
ports to/of the CRPD Committee etc). Please elaborate on evaluations,
where available.

Today, issues related to vulnerable persons are critically evaluated for the most
part by the Office of the Public Defender of Rights, which has published many
reports and recommendations in this area. The Public Defender of Rights is of the
opinion that “systemic methodical monitoring and analysis is the only way to as-
sess the implementation of the Convention on the Rights of Persons with Disabil-
ities in the Czech Republic”.* The Office also criticised the “lax approach by the
state to the protection of vulnerable persons”, in particular the fact that “there is
no comprehensive act on supportive measures, including the designation of the
body responsible for this area” and that “the supervision over guardians is mostly
inefficient and the powers of the municipalities in their performance of guardian-
ship remain largely unclear”, in particular in “small municipalities, where this role

35 For more see Press-release by the Public Defender of Rights’ office of 9 September 2021: Jen sys-
tematické sledovéni a analyza umozni zjistit, jak si Ceské republika vede pi napliiovani Umluvy
o pravech osob se zdravotnim postizenim, zaznélo na mezinarodnim seminaii [Only Systematic
Monitoring and Analysis Will Make It Possible to Find Out How the Czech Republic is Doing
in Implementing the Convention on the Rights of Persons with Disabilities, an International
Seminar Heard]. Vefejny ochrance prav, 2021. Available here: https://www.ochrance.cz/ak-
tualne/jen_systematicke sledovani_a analyza umozni_zjistit_jak si_ceska_ repub-
lika vede pri_naplnovani_umluvy o pravech osob se zdravotnim_posti-
zenim_zaznelo_na_mezinarodnim_seminari/ (accessed on 09 September 2021).
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https://www.ochrance.cz/aktualne/jen_systematicke_sledovani_a_analyza_umozni_zjistit_jak_si_ceska_republika_vede_pri_naplnovani_umluvy_o_pravech_osob_se_zdravotnim_postizenim_zaznelo_na_mezinarodnim_seminari/
https://www.ochrance.cz/aktualne/jen_systematicke_sledovani_a_analyza_umozni_zjistit_jak_si_ceska_republika_vede_pri_naplnovani_umluvy_o_pravech_osob_se_zdravotnim_postizenim_zaznelo_na_mezinarodnim_seminari/
https://www.ochrance.cz/aktualne/jen_systematicke_sledovani_a_analyza_umozni_zjistit_jak_si_ceska_republika_vede_pri_naplnovani_umluvy_o_pravech_osob_se_zdravotnim_postizenim_zaznelo_na_mezinarodnim_seminari/

is performed by a single person”.3® The practice during the Covid lockdown, when
clients of retirement homes or homes with a special regime were “limited unlaw-
fully” and “were able to go outside only once every 6 or 7 days at most” was also
criticised.’” The Office of the Public Defender of Rights also published a number
of recommendations on the vaccination of clients of healthcare and social services
with diminished decision-making ability, or clients to which supportive measures

apply.3®

Importantly, the protection of vulnerable persons has been addressed in the
long term and in a comprehensive manner by the League of Human Rights, whose
system recommendations had a significant impact on the current version of the
Civil Code and the Act on the Provision of Lump-Sum Financial Compensation
for Unlawfully Sterilised Persons.*

As for NGOs, it is worth noting, for example, the Shadow Report for the UN
Committee on the Rights of Persons with Disabilities (2011).** The Concluding
observations on the initial report of the Czech Republic of the Committee on the
Rights of Persons with Disabilities (2015)*' and, in particular, the Combined sec-

36 Press release of the Public Defender of Rights’s office of 15 June 2021. Zastupkyné vefejného
ochrance prav kritizuje laxni pfistup statu k ochrané zranitelnych dospélych osob [ Deputy Public
Defender of Rights criticises lax state approach to protecting vulnerable adults]. Vefejny
ochrance prav. 2021. Available here: https://www.ochrance.cz/ak-
tualne/zastupkyne verejneho_ochrance prav_kriti-
zuje_laxni_pristup_statu_k_ochrane zranitelnych dospelych osob/ (accessed on 15 June
2021).

37 Ibid (accessed on 25 June 2021).

38 Public Defender of Rights’ recommendation No. KVOP-7612/2021. Oc¢kovani klientt s podptirmym
opatienim a klientl se snizenou schopnosti rozhodovani [Vaccination of clients with supportive
measures and clients with reduced decision-making capacity]. Vefejny ochrance prav. 2021.
Available here: https://www.ochrance.cz/aktualne/ockovani_klientu_zarizeni_zdravot-
nich_a socialnich_sluzeb _se snizenou schopnosti rozhodovani_nebo_s pod-
pumym_opatrenim/doporuceni-ockovani.pdf (accessed on 10 January 2021).

39 Rozhodovani osob s dusevni poruchou: zasady pro poskytovani asistence. Systémové doporuceni
Ligy lidskych prav €. 6 z roku 2008 [Decision making for people with mental disorder: principles
for providing assistance. League of Human Rights' Systemic Recommendation No. 6 of 2008].
Liga lidskych prav. Mental Disability Advocacy Center. 2008. Available here:
https://old.1lp.cz/publikace/rozhodovani-osob-s-dusevni-poruchou-zasady-pro-poskytovani-
asistence/ (accessed on 2 September 2021).

40 Alternativni zprava pro Vybor OSN pro prava osob se zdravotnim postizenim [Alternative Report
to the UN Committee on the Rights of Persons with Disabilities]. Ceska republika. 2011. Point
34. Available here: https://www.mpsv.cz/docu-
ments/20142/225526/Zprava NGO _o_plneni_Umluvy CZ.pdf/00861696-7bb6-a66f-a86f-
3b56ft32de0d (accessed on 18 September 2021).

41 Zavérecna doporuceni Vyboru OSN pro prava osob se zdravotnim postizenim k tivodni zpravé
Ceské republiky [Concluding Recommendations of the UN Committee on the Rights of Persons
with Disabilities on the Initial Report of the Czech Republic]. 2015. UN Committee on Rights
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https://www.ochrance.cz/aktualne/zastupkyne_verejneho_ochrance_prav_kritizuje_laxni_pristup_statu_k_ochrane_zranitelnych_dospelych_osob/
https://www.ochrance.cz/aktualne/ockovani_klientu_zarizeni_zdravotnich_a_socialnich_sluzeb_se_snizenou_schopnosti_rozhodovani_nebo_s_podpurnym_opatrenim/doporuceni-ockovani.pdf
https://www.ochrance.cz/aktualne/ockovani_klientu_zarizeni_zdravotnich_a_socialnich_sluzeb_se_snizenou_schopnosti_rozhodovani_nebo_s_podpurnym_opatrenim/doporuceni-ockovani.pdf
https://www.ochrance.cz/aktualne/ockovani_klientu_zarizeni_zdravotnich_a_socialnich_sluzeb_se_snizenou_schopnosti_rozhodovani_nebo_s_podpurnym_opatrenim/doporuceni-ockovani.pdf
https://old.llp.cz/publikace/rozhodovani-osob-s-dusevni-poruchou-zasady-pro-poskytovani-asistence/
https://old.llp.cz/publikace/rozhodovani-osob-s-dusevni-poruchou-zasady-pro-poskytovani-asistence/
https://www.mpsv.cz/documents/20142/225526/Zprava_NGO_o_plneni_Umluvy_CZ.pdf/00861696-7bb6-a66f-a86f-3b56ff32de0d
https://www.mpsv.cz/documents/20142/225526/Zprava_NGO_o_plneni_Umluvy_CZ.pdf/00861696-7bb6-a66f-a86f-3b56ff32de0d
https://www.mpsv.cz/documents/20142/225526/Zprava_NGO_o_plneni_Umluvy_CZ.pdf/00861696-7bb6-a66f-a86f-3b56ff32de0d

ond and third periodic report of the Czech Republic on the performance of obliga-
tions set out by the Convention on the Rights of Persons with Disabilities (2020)
provide useful and interesting information in this respect.*?

7. Finally, please address pending and future reforms, and how they are
received by political bodies, academia, CSOs and in practice.

At this moment, the Parliament of the Czech Republic is not considering any
bills to amend the Civil Code or other acts related to vulnerable persons.

In conclusion, the new concept of protection of a vulnerable person enshrined
in the Civil Code, with respect to the international obligations of the Czech Re-
public mentioned above, corresponds more than before in principle to the needs of
vulnerable persons. This area has already been reformed. However, it is also clear
that many problems persist in practice, including old habits in the decision-making
of the courts, simplification in the formulation of judgements concerning the lim-
itation of legal capacity (which content is similar to judgements concerning inca-
pacitation), and failure to apply supportive measures. In “defence” of state bodies,
the unwillingness of the relatives of vulnerable persons to take responsibility for
them, or to become their support persons or guardians, etc., should also be men-
tioned in this context.

SECTION II - LIMITATIONS OF LEGAL CAPACITY

8. Does your system allow limitation of the legal capacity of an adult? N.B.
If your legal system provides such possibilities, please answer questions
8 - 15; if not proceed with question 16.
a) on what grounds?
b) how is the scope of the limitation of legal capacity set out in (a) stat-
ute or (b) case law?

of  Persons  with Disabilities. Available  here: https://www.mpsv.cz/docu-
ments/20142/225526/Zaverecna_doporuceni_Vyboru OSN_pro_prava_osob_se ZP CZ.pdf/d
42¢33¢2-0519-6018-e62b-fc47ac31676f (accessed on 2 October 2021).

42 Spojena druh4 a tieti periodicka zprava Ceské republiky o plnéni zavazki plynoucich z Umluvy o
pravech osob se zdravotnim postizenim schvalena vladou Ceské republiky dne 17. srpna 2020
[Combined second and third periodic report of the Czech Republic on the fulfilment of its obli-
gations under the Convention on the Rights of Persons with Disabilities, approved by the Gov-
ernment of the Czech Republic on 17 August 2020]. Available here: https://www.mpsv.cz/doc-
uments/20142/225526/Spojena+druhd-+a-+iet%C3%AD+periodicka+zprava+Ceské+republiky.
pdf/fcd40346-c950-a3df-045f-c7f9ea5346a8 (accessed on 1 October 2021).
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¢) does limitation of the legal capacity automatically affect all or some
aspects of legal capacity or is it a tailor-made decision?

d) can the limited legal capacity be restored and on what grounds?

e) does the application of an adult protection measure (e.g. supported
decision making) automatically result in a deprivation or limitation
of legal capacity?

f) are there any other legal instruments,** besides adult protection
measures, that can lead to a deprivation or limitation of legal capac-
ity?

The Czech legal order allows the limitation of the legal capacity of an indi-
vidual. It is regulated in Sections 55 to 65 of the CC. Legal capacity may be
limited only by the court. The proceedings regarding legal capacity are regu-
lated in Sections 34 to 43 of Act No. 292/2013 Sb., regulating special judicial
proceedings (“SJPA”). Unlike under the previous legal regulation, it is no
longer possible to fully incapacitate an individual.

a. on what grounds?

There is only one ground on which the legal capacity of an individual
may be limited under the Czech legal order: existence of a mental disor-
der which is not only of a temporary nature.* Theorists define a mental
disorder as certain mental processes with a negative impact on how an
individual thinks, experiences, and behaves. Mental disorders are consid-
ered to be disorders that predominantly concern thinking, experiencing,
and relationships with other people (e. g. dementia), not disorders result-
ing from diseases of another nature as their secondary consequence (e.g.
a coma as a result of a car accident is not a ground for limitation of legal
capacity, but may be a ground for the appointment of a guardian under
Section 465 of the CC).** As for the temporal aspect, a disorder of only a
temporary nature (e.g., caused by the consumption of alcohol or drugs, a

43 Rules that apply regardless of any judicial incapacitation, if that exists, or of the existence of a
judicially appointed guardian which might affect the legal capacity of the person or the validity
of his/her acts

44 Cf. Section 57(1) of the CC: The court may limit the legal capacity of an individual to the extent to
which the individual, due to a mental disorder which is not only of a temporary nature, is not
able to make juridical acts, and it determines the extent to which it limits the capacity of the
individual to make independent juridical acts.

45 Cf., e.g., K. Svoboda, ‘Rozsah omezeni svépravnosti. Komentar k § 57’ [Extent of the Limitation,
Commentary to Section 57], in: J. Svestka, J. Dvorték, J. Fiala et al, Obcansky zakonik. Komen-
tat. Svazek I [Civil Code. Commentary. Volume I], 2nd ed., Wolters Kluwer CR, Praha 2020, p.
222.
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fit, or stress*®) may not be a ground for limiting legal capacity, in other
words a disorder in the case of which it is not reasonable to expect, at the
time it started, or during its course, that it will limit the individual in mak-
ing juridical acts for more than a few months.*” A mental disorder as a
ground for limiting legal capacity must always cause that the individual
is not able (at least to a certain extent) to make juridical acts. On the con-
trary, it is expressly stipulated that difficulties communicating alone do
not constitute a ground for the limitation of legal capacity (Section 57(2)
of the CC).

Section 59 of the CC implies that a decision to limit the legal capacity of
an individual always applies only for a definite period of time, i.e., legal
capacity may not be limited indefinitely. Under Section 59(1) of the CC,
the court may limit legal capacity in relation to a specific matter for the
period necessary to settle the matter,*® or for a period determined other-
wise, but only for a period not exceeding three years. Where it is evident
that the condition of the individual will not improve in this period, the
court may extend the period of limitation of legal capacity, but not for
more than five years. Section 59(2) provides that the legal effects of the
limitation terminate upon the expiry of the period of limitation of legal
capacity. If proceedings to extend the period of the limitation are com-
menced within this period, the legal effects of the original decision con-
tinue until a new decision is made, but only for a period of one year.
There are also other requirements that must be met to limit the legal ca-
pacity of an individual. The legal capacity of an individual may be limited
only where the individual would otherwise be at risk of suffering signif-
icant harm and where less invasive and less restrictive measures would
not suffice with respect to the interests of the individual (Section 55(2)
of the CC). The legislature regards the limitation of legal capacity as an
ultima ratio, an option of last resort, which should apply only where less
invasive and less restrictive measures would not suffice.*’ Legal capacity
may be limited only in the interest of the individual whose legal capacity

46 Cf. K. Cuhelova, ‘Rozsah omezeni. Komentai k § 57’ [Extent of the Limitation. Commentary to
Section 57], in: P. Lavicky et al., Ob¢ansky zakonik. I. Obecna ¢ast (§ 1-654). Komentat. [Civil
Code I. General Part (Sections 1-654). Commentary], Ist ed., C. H. Beck, Praha 2014, p. 289.

47 Also K. Svoboda, ‘Rozsah omezeni svépravnosti. Komentat k § 57° [Extent of the Limitation. Com-
mentary to Section 57], in: J. Svestka, J. Dvorék, J. Fiala et al, Obcansky zakonik. Komentaf.
Svazek I [Civil Code. Commentary. Volume I], 2nd ed., Wolters Kluwer CR, Praha 2020, p-

48 In such a case, legal capacity will be limited for a shorter period of time, even for just a few weeks
or months.

49 The less invasive and less restrictive measures are addressed in the following parts of the question-
naire.
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is to be limited, after seeing the individual in person, and with full recog-
nition of the rights and uniqueness of the personality of such individual.
The extent and level of inability of the individual to take care of his or
her own affairs must be given careful consideration (Section 55(1) of the
COC).

b. how is the scope of the limitation of legal capacity set out in (a) stat-
ute or (b) case law?

As for the extent of legal capacity, Section 64 of the CC provides only a
negative definition, stating that any decision to limit legal capacity does
not deprive the individual of the right to make independent juridical acts
in ordinary matters of daily life.*® This section emphasises the difference
from the previous legal regulation which allowed full incapacitation of
an individual.

The extent of the limitation of legal capacity is always determined by the
decision of the court. The Civil Code does not provide that the extent of
the limitation should be defined by a positive enumeration (i.e., by enu-
merating the juridical acts that the individual has the legal capacity to
make, and stating that the individual does not have the legal capacity to
make other juridical acts), or a negative enumeration (i.e., by enumerat-
ing the juridical acts that the individual does not have the legal capacity
to make, and stating that the individual has the legal capacity to make
other juridical acts). In practice, the courts® permit both forms of enu-
meration, however theorists prefer a negative enumeration, and permit a
positive enumeration only in exceptional cases. They emphasise the po-
tential non-reviewability of a positive enumeration in proceedings re-
garding remedial measures (and thereby the risk of nullification of a
judgement limiting legal capacity)?, as well as Section 40(2) of the
SJPA, which expressly states that in a judgement limiting legal capacity,
the court determines the extent to which it limits the capacity of the per-
son under evaluation to make independent juridical acts,”® and as the case
may be, the period of effect of the limitation.

50 Matters of daily life refer to, for example, using public transport and paying for the tickets, buying
ordinary items for personal needs, clothes, shoes, cleaners, ordering ordinary repairs or adjust-
ments, using postal services, buying tickets to ordinary cultural and social events; cf. K. Cuhe-
lova, ‘Bézné zalezitosti. Komentat k § 64’ [Ordinary Matters. Commentary to Section 64], in: P.
Lavicky et al., Obcansky zakonik. I. Obecna ¢ast (§ 1-654). Komentat. [Civil Code 1. General
Part (Sections 1-654). Commentary], 1st ed., C. H. Beck, Praha 2014, p. 312.

51 Cf. Opinion of the Supreme Court Case No. Cpj 160/76 of 18 November 1977 (also under no.
3/1979 Sb. rozh.).

52 A positive enumeration is permissible in cases where the legal capacity of an individual is limited
to the maximum extent possible (except for matters of daily life) because the person is clearly
incapable of making any juridical acts. K. Svoboda, ‘Rozsah omezeni svépravnosti. Komentar k
§ 57° [Extent of the Limitation. Commentary to Section 57], in: J. Svestka, J. Dvoi4k, J. , Fiala
et al, Obcansky zakonik. Komentaf. Svazek I [Civil Code. Commentary. Volume I], 2nd ed.,
Wolters Kluwer CR, Praha 2020, p- 223.

53 Italics added by the author (Ondfej Frinta).
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c. does limitation of the legal capacity automatically affect all or some
aspects of legal capacity or is it a tailor-made decision?

The response to the previous question already suggests that the decision
(judgement) is always “tailor-made” to the individual in question and his
or her inability to make juridical acts due to a mental disorder which is
not only of a temporary nature. Cf. also Section 40(2) of the STPA quoted
in the previous response.

d. can the limited legal capacity be restored, can the limitation of legal
capacity be reversed and full capacity restored and, if so, on what
grounds?

As mentioned above in point a), a decision to limit legal capacity always
applies only for a definite period of time, cf. Section 59 of the CC quoted
above. It should be noted that, in addition to the termination of the effect
of the decision to limit legal capacity by lapse of time, the decision may
be modified at any time. Decisions to limit legal capacity are issued “sub-
ject to a change in circumstances”, i.e., in accordance with the principle
of cum clausus rebus sic stantibus. It is expressly stipulated in Section 60
of the CC that if the circumstances change, the court modifies or nullifies
its decision without delay,>* also of its own initiative. As a rule, the court
learns about the change of circumstances from the person whose legal
capacity has been limited (this person has the greatest interest in changing
the decision), but it cannot be excluded that also relatives of the person
with limited legal capacity, for example, will notify the court of these
facts. If the circumstances change (the condition of the individual im-
proves, or worsens), the original decision may be modified (other juridi-
cal acts for which the individual does not have legal capacity may be
added, or the extent of the limitation may be limited), or the decision may
be nullified as such where any limitation of legal capacity is no longer
appropriate.

Section 42 of the SJPA stipulates that the court nullifies its decision if it
is later found that the requirements for the limitation of legal capacity
have not been met. This situation, specifically the procedure under this
provision, must be strictly differentiated from a nullification (or modifi-
cation) of a judgement limiting legal capacity under Section 60 of the CC.
These are two different situations with different pre-conditions, and dif-
ferent legal consequences.

Where the procedure under Section 60 applies, the circumstances change
only after the first decision has become legally effective and has caused
the legal consequences anticipated in the decision (i.e., the legal capacity
of a certain individual has been limited to a certain extent). The decision
is issued in accordance with the law based on the facts of the case (= i.e.,

54 In other words: the court must (= is obliged to) modify or nullify its decision if the circumstances
change, the court does not have any margin of appreciation (discretion).
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such decision should have been issued). The second (or following) deci-
sion issued under Section 60 is therefore a response to the change in cir-
cumstances after the first decision became legally effective, and as such
is legally effective ex nunc.

However, where a judgement limiting legal capacity is nullified under
Section 42 of the SJIPA, the original decision should have never been is-
sued (although it was) because it has been shown that there was never
any ground for the change (limitation of legal capacity): the person under
evaluation has never suffered from any mental disorder, or a less invasive
limitation or perhaps a less invasive measure would have sufficed be-
cause the mental disorder was not so serious, etc. A nullifying judgement
issued under Section 42 of the SJPA is therefore effective ex tunc, that is
the person under evaluation will be deemed as if his or her legal capacity
has never been limited, or limited only to a lesser extent.>

e. does the application of an adult protection measure (e.g. supported
decision making) automatically result in a deprivation or limitation
of legal capacity?

The legal capacity of an individual may be limited only under the legal
regulation provided in Section 55 et seq. of the CC, on the grounds and
under the conditions stipulated thereby, and only in the proceedings re-
garding legal capacity in accordance with Section 34 of the SJPA (cf.
above). There is no other legal institution, or adult protection measure,
that would ex lege (automatically, without any further acts) involve any
limitation of legal capacity. After all, adult protection measures exist so
that the legal capacity of an individual need not be interfered with, unless
absolutely necessary. A decision to limit the legal capacity of an individ-
ual is a decision regarding the personal status of an individual, and as
such it may only take the form of a judgement (not a resolution) on the
merits, in separate proceedings regarding the limitation (it may not be
issued, for example, within the examination of a preliminary issue during
proceedings regarding another case).

f. are there any other legal instruments,*® besides adult protection
measures, that can lead to a deprivation or limitation of legal ca-
pacity?

The Czech legal order does not provide for any other instruments that
would result in the limitation of legal capacity. The legal capacity of an

55 P. Charvat, ‘Komentat k § 42’ [Commentary to Section 42], in: Jirsa, Jaromir et al, Zakon o
zvlastnich fizenich soudnich. Soudcovsky komentaf [Special Judicial Proceedings Act. Judge's
Commentary] [ASPI System], Wolters Kluwer CR, Praha [accessed on 2022-6-26], ASPI_ID
K0292_p12013CZ, available in the ASPI System, ISSN: 2336-517X.

56 Rules that apply regardless of any judicial incapacitation, if that exists, or of the existence of a
judicially appointed guardian which might affect the legal capacity of the person or the validity
of his/her acts
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individual may be limited only under Section 55 et seq. of the CC, and
in the proceedings under Section 34 et seq. of the SIPA. For the remain-
ing part of the question, cf. the response provided in point e) above.

Briefly describe the effects of a limitation of legal capacity on:

a) property and financial matters;

b) family matters and personal rights (e.g. marriage, divorce, contra-
ception);

¢) medical matters;

d) donation and wills;

e) civil proceedings and administrative matters (e.g. applying for a
passport);

It follows from the above that a decision to limit legal capacity is always “tai-
lor-made” to the individual in question and his or her inability to make jurid-
ical acts due to a mental disorder. Depending on the circumstances of the spe-
cific case, the decision may affect one, several, or all of the areas listed below.
With regard to the examination of the rights of the individual whose legal
capacity has been limited, it is necessary to assume that unless the decision
unambiguously states that a certain juridical act has been limited, it must be
deemed that the legal capacity to make this juridical act has not been affected.
The Civil Code does not provide for any rules governing the limitation of
legal capacity in the areas mentioned below. The limitations imposed by the
court and their wording in the decision therefore always depend on the facts
of the specific case.

a. property and financial matters;

The court may limit legal capacity in this area in different ways, most
frequently the right to dispose of certain property exceeding a certain
value is limited for a definite period of time. The court may limit legal
capacity, for example, with respect to the disposition of money exceeding
a certain amount for a definite period of time, or alienation (or acquisi-
tion) of property owned by the individual whose legal capacity has been
limited (or property that the person might acquire), for example, the pro-
hibition to alienate real estate or securities owned by the individual, etc.
This prohibition might be combined with the limitation of legal capacity
with respect to individual types of contracts, for example, legal capacity
may be limited in terms of entering into a sales contract as the seller
where the value of the performance exceeds CZK 20,000, or a contract
for work where the value of performance exceeds CZK 30,000, or the
possibility to oblige oneself to perform dependent work, etc. The content
of a decision in this area may be highly varied.
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The limitation of legal capacity results ex lege in the termination of the
activities as an administrator of the property of another (Sections 1438
and 1444 of the CC) under the institution of administration of the prop-
erty of another under Section 1400 et seq. of the CC.%’

b. family matters and personal rights (e.g. marriage, divorce, contra-
ception);

The limitation of legal capacity may also affect matters regulated by fam-
ily law. A person whose legal capacity to marry has been limited may not
enter into marriage (Section 673 of the CC), i.e., the decision to limit
legal capacity must expressly state that the individual does not have the
legal capacity to enter into marriage. If nonetheless such a person enters
into marriage, the marriage will be invalid, or rather the court will declare
the marriage to be invalid (Section 680 of the CC). A marriage is consid-
ered to be valid unless declared invalid. If a marriage has been declared
invalid it is considered as having never been entered into (Section 681 of
the CC).

The majority of mutual duties and rights between parents and children
are covered by the institution of parental responsibility. Parental respon-
sibility includes the duties and rights of a parent, primarily including the
care for the child's health, physical, emotional, intellectual, and moral de-
velopment, the protection of the child, maintaining personal contact with
the child, ensuring the child’s education and upbringing, determining the
child's place of residence, representing the child and administering the
child's assets and liabilities; parental responsibility commences upon the
birth of the child and terminates upon the child’s acquisition of full legal
capacity. The duration and scope of parental responsibility may be
changed only by the court (Section 858 of the CC). Where the court de-
cides on the limitation of the legal capacity of an individual who is a par-
ent (even if only in relation to property matters), Section 865(2) sets out
that the court must always also decide on the parental responsibility of
the individual. As a result, the court always examines whether it is appro-
priate to limit the parent’s legal capacity in terms of his or her parental
responsibility or part thereof. Parental responsibility may therefore be
limited en bloc (the parent is not able to perform any component of pa-
rental responsibility), or partially (this is often the situation where the
parent retains physical custody of the child and the right to personal con-
tact with the child, cf. Section 868(2) of the CC). A parent’s exercise of
parental responsibility is suspended to the extent to which the parent’s
legal capacity has been limited in terms of parental responsibility (Sec-
tion 868(2) of the CC).

57 Everyone entrusted with the administration of property not belonging to him or her for the benefit
of another (beneficiary) is an administrator of the property of another. The administrator is pre-
sumed (i.e., a rebuttable presumption) to make juridical acts as a representative of the owner.
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Concerning other rights of a personal nature which are not part of paren-
tal responsibility, the following applies. Firstly, the right to deny pater-
nity based on the presumption that the husband of the mother is the father
(Section 776 of the CC) or based on an affirmative statement of both the
mother and the man who is presumed to be the father (shortly said based
on acknowledgement of the child, Section 779 of the CC) should be men-
tioned. Both these presumptions are rebuttable, and the legal regulation
expressly provides for the situation where the father’s legal capacity is
limited to the effect that he himself may not deny paternity (Section
785(2) of the CC regarding the denial of paternity based on the presump-
tion that the father is the husband of the mother, and Section 790(2) of
the CC regarding paternity based on a consenting declaration). In this
case, paternity may be denied by the guardian appointed for this purpose
by the court instead of the father (according to the law). Secondly, an-
other personal right of the parent is the right to give consent to the adop-
tion of a child. This situation is expressly provided for in Section 812 of
the CC, which states that a parent whose legal capacity has been limited
by a judicial decision, may make juridical acts in matters concerning
adoption, including giving consent to adoption, only to the extent to
which the parent’s legal capacity has not been limited. In other words,
where a court is limiting the legal capacity of an individual who is a par-
ent, it must also examine — among others duties and rights towards his
child — the limitation of this right. If the legal capacity of a parent in the
matter of giving consent to the adoption of his or her child is not expressly
limited, the parent retains this right (even where the person’s parental
responsibility has been limited since the right to give consent to the adop-
tion of a child is not part of parental responsibility, it is a special personal
right regarding one’s status).

Finally, the divorce of an individual whose legal capacity has been lim-
ited is not expressly regulated in the CC. However, it should be noted that
Section 458 of the CC stipulates that a legal representative or a guardian
may not act for the person represented (i.e., the ward without any further
acts) in matters related to entering into marriage and its termination, ex-
ercise of parental duties and rights, as well as to disposition mortis causa,
or declaration of disinheritance and revocation thereof. In the case of the
divorce of a person whose legal capacity has been limited, the special
regime regulated under Section 483(1) of the CC applies. This provision
stipulates that a guardian may only agree with a change in the personal
status of the ward with the approval of the court. Before making a deci-
sion, the court shall request the opinion of the guardianship council.
However, the opinion of the guardianship council is not binging to a
court, as the court is entitled to assess the circumstances of the particular
case, i.e. whether the marriage is deeply, permanently and irreversibly
broken (in short, whether the ground for divorce is fulfilled in the partic-
ular case).

There is no special regulation on contraception for persons whose legal
capacity has been limited in the Civil Code, however, cf. point c) below.
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medical matters;

The Czech Civil Code is based on the premise that, with the exception of
cases provided for by the law, no one may interfere with the integrity of
another person without the person’s informed consent. Where a person
agrees to being significantly harmed, such consent is disregarded unless
the interference is necessary, considering all the circumstances, in the in-
terest of the life or health of the person concerned (Section 93(1) of the
CC). Another general rule states that a legal representative (that includes
a guardian) may give consent to an interference with the integrity of the
person represented where the interference directly benefits the person
represented who is not able to give consent himself or herself (Section
93(2) of the CC). These general rules are further specified in Section 99
et seq. of the CC. In particular, where the life of an individual (even with
limited legal capacity) is in sudden and apparent danger, and where it is
not possible to obtain the individual’s consent in the state of emergency,
not even in other than the prescribed form, immediate intervention is al-
lowed if necessary for the benefit of the person concerned (Section 99 of
the CC). In case of an interference with the integrity of an adult without
full legal capacity who strongly disagrees with the intervention while the
legal representative (i.e., guardian) agrees with it, the intervention may
not be performed without the court’s approval (Section 100 of the CC).
Also in the opposite case, where the legal representative (i.e., also the
guardian) does not agree with an interference with the integrity of a per-
son whose legal capacity has been limited although the person agrees
with it, the intervention may be performed upon the petition of the person
with limited legal capacity or a person close to the person only with the
court’s approval (Section 100(2) of the CC). Finally, in case of an inter-
ference with the integrity of an individual incapable of judgement (i.e.,
regardless of whether the person’s legal capacity has been limited or not)
in a manner resulting in permanent, irreversible, and serious conse-
quences or in a manner connected with serious threat to the person’s life
or health, the intervention may be performed only with the leave of court;
this provision does not prejudice Section 99 of the CC (Section 101 of
the CC).

However, interferences with the physical integrity under the CC must be

distinguished from the provision of healthcare services under special le-
gal regulations, i.e., in particular, under Act No. 372/2011 Sb., regulating
healthcare services (“HSA”) and under Act No. 373/2011 Sb., regulating
specific healthcare services (“SHSA”). Section 28(3)(e) introduces the
legislative abbreviation “patient with limited legal capacity”, which
means a person whose legal capacity has been limited to the effect that
the person is not competent to assess the provision of healthcare services,
or the consequences of their provision. This is therefore another specific
area of the limitation of legal capacity, which must be expressly stated in
the court’s decision to limit legal capacity if the person’s legal capacity



in this area is to be limited. Such person has the right to have a guardian
present at all times during the provision of the healthcare services (Sec-
tion 28(3)(e)(2) of the HSA), but also the right to require that the guardian
will not be present during the provision of the healthcare services if the
person claims the guardian batters, abuses, or neglects him or her (Sec-
tion 28(4) of the HSA). In the case of patients with limited legal capacity,
the guardian and the patient both have the right to receive information
and the right to ask questions (regarding the health condition, etc.) if the
patient has the intellectual and volitional maturity to do so (Section 31(5)
of the HSA). The provision of healthcare services to patients with limited
legal capacity (in the sense above) itself is regulated in Section 35 of the
HSA. When providing healthcare services to such patients, it is necessary
to take into account their opinion on the services to be provided where
appropriate given the patient’s intellectual and volitional maturity. The
opinion must be considered as a factor of increasing importance, propor-
tionally to the patient’s intellectual and volitional maturity. The intended
healthcare services may be provided based on his or her consent where
the performance of the procedure is proportionate to the patient’s intel-
lectual and volitional maturity. This provision does not prejudice the pro-
vision of healthcare services without consent (Section 35(1) of the HSA.
The provision of healthcare services without the consent of a patient with
limited legal capacity is provided for in Section 38 of the HSA. A patient
with limited legal capacity may be admitted to hospital without the guard-
ian’s consent also in the case of a suspicion of battering, abuse, or neglect
(Section 38(2) of the HSA). A patient with limited legal capacity may be
provided with urgent care without the guardian’s consent if the guardian
is suspected of battering, abuse, or neglect (Section 38(5) of the HSA).
For further details regarding the legal regulation based largely on case
interpretation, cf. details in Sections 35 and 38 of the HSA. There are
further limitations in the case of the provision of specific healthcare ser-
vices. For example, in the context of assisted reproduction, a woman
whose legal capacity has been limited in the sense of the HSA explained
above may not become a recipient of an egg or an anonymous donor of
reproductive cells (Section 7 of the SHSA). Sterilisation or gender
change for such patients is subject to a guardian’s written consent, the
favourable opinion of an expert committee, and the court’s approval
(Sections 13 and 21 of the SHSA). Persons with limited legal capacity
may not undergo castration (Section 20 of the SHSA), psychosurgical
procedures may be performed only in special justified cases, again sub-
ject to a guardian’s written consent, the favourable opinion of an expert
committee, and the court’s approval (Section 24 of the SHSA). Blood or
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its components may be drawn subject to a guardian’s written consent
(Section 31 of the SHSA), etc.

d. donations and wills;

The Civil Code provides special regulation of donations by persons
whose legal capacity has been limited in Section 2066. Under this provi-
sion, a person with limited legal capacity is competent to make and accept
a gift of small value, or a gift customary given the occasion. Other aspects
related to donation have already been discussed above in point a).
Disposition mortis causa is provided for by special regulation in Section
1525 et seq. of the CC. In accordance with Section 1525 of the CC, an
incapacitated person is not competent to make disposition (mortis cause)
with the exception of the cases under Sections 1526 to 1528 of the CC.
Section 1527 of the CC further provides that where the legal capacity of
a person has been limited to the effect that the person is incompetent to
make disposition mortis causa (i.e., the limitation must be again explicitly
follow from the decision to limit legal capacity), the person may still
make valid disposition mortis causa in any form where the person has
recovered to the extent of being able to express his or her will (regardless
of the limitation of legal capacity being still valid). Section 1528(1) of
the CC stipulates that an individual whose legal capacity has been limited
may, within the extent of such limitation, make disposition mortis causa
only in the form of a public instrument. This provision should be under-
stood as a limitation of the legal capacity to dispose of property of a cer-
tain value (i.e., a general limitation to dispose of property exceeding a
certain value). To the extent to which the legal capacity of an individual
has not been limited, the individual may make disposition mortis causa,
but only in the form of a public instrument, i.e., a notarial deed (cf. Sec-
tion 3026(2) of the CC3®). Finally, a person whose legal capacity has been
limited due to a pathological addiction to consumption of alcohol, psy-
chotropic substances, or similar products and poisons, or due to a patho-
logical addiction to gambling which constitutes a serious mental disorder,
may, within the extent of the limitation, make disposition mortis causa in
any prescribed form, but only in relation to up to one half of the dece-
dent’s estate. The remaining part of the estate will be inherited by intes-
tate successors; however, where the state should be the only intestate suc-
cessor, the decedent may dispose of his or her entire estate (Section
1528(2) of the CC).

58 Where a juridical act is required in the form of a public instrument, the public instrument means a
notarial deed [...].
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e. civil proceedings and administrative matters (e.g. applying for a
passport).

Civil procedure is based on the premise that everyone may act inde-
pendently before the court, as parties to proceedings (procedural capac-
ity), to the extent of their legal capacity (Section 20(1) of the CPC). In
other words, the extent of procedural capacity mirrors the extent of legal
capacity. If someone is competent to make a certain juridical act, the in-
dividual always also has the procedural capacity to defend his or her
rights in this matter in civil proceedings before court. If the legal capacity
of individual is not limited by a judicial decision, the person should be
considered to have procedural capacity.” The procedural capacity of a
party to proceedings whose legal capacity has been limited is determined
by the extent to which the person’s legal capacity has not been limited.*
It could be argued that entering into a simple contract (e.g., a sales con-
tract) is often much simpler than acting before court in highly compli-
cated and formalised proceedings. The legal regulation reflects this fact
in Section 23 of the CPC, which stipulates that where the circumstances
of the case so require, the presiding judge may decide that natural persons
without full legal capacity must be represented in the proceedings by their
legal representative or guardian even in cases where these individuals
may otherwise act independently. If the case concerns a matter for which
the individual does not have legal capacity (his or her legal capacity has
been limited in this respect), the individual may not act independently in
this matter before court. For this case, Section 22 of the CPC provides
that these natural persons must be represented by their legal representa-
tive or guardian. In the case of a person whose legal capacity has been
limited, it will be a guardian under substantive law, meaning a guardian
appointed in accordance with Section 62 of the CC.!

As for public law (including administrative law), the underlying principle
is that the application (the use) of private law is independent of the appli-
cation (the use) of public law (Section (1)(1) of the CC). At the same
time, Section 27 of the SJPA stipulates that the operative part of a final
judgment regarding the status of a natural person or a legal entity (includ-
ing a decision to limit the legal capacity of an individual) is binding on

59 Cf. also Resolution of the Supreme Court Case No. 20 Cdo 1637/2000.

60 Cf. also Judgement of the Constitutional Court of the Czech Republic Case No. 43/10.

61 The court appoints a guardian for the individual in the decision to limit legal capacity. In the selec-
tion of the guardian, the court takes into consideration the ward’s wishes and needs, as well as
the suggestions made by persons close to the ward if these persons act in the ward’s interest, and
takes care not to make the ward distrust the guardian.
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all persons, which means also on all other state bodies (including admin-
istrative bodies). The legal regulation provided for in Act No. 500/2004
Sb., the Administrative Procedure Code (“APC”) must also be consid-
ered. Under this act, all persons are competent to act independently in the
proceedings (“procedural capacity”) to the extent to which the law grants
legal capacity to such person. Persons with limited legal capacity do not
have procedural capacity to the extent of this limitation. The administra-
tive body may give the natural person without procedural capacity an op-
portunity to provide his or her opinion on the case in the course of the
proceedings (Section 29(1) and (3) of the APC).

The provision under Section 55 regulates the requirements for limiting
the legal capacity of an individual predominantly in private law. How-
ever, there are certain legal regulations in public law which expressly
presume that legal capacity may also be limited in public law (cf. Section
3(2) of Act No.155/1995 Sb., regulating pension insurance). In practice,
courts have also inferred that it is possible to limit the right to vote within
the limitation of legal capacity.®> However, theorists have not yet come
to an agreement regarding the possibility of limiting legal capacity with
respect to the right to vote.®

10. Can limitation of legal capacity have retroactive effect? If so, explain?

A decision to limit legal capacity is a decision regarding the personal status
of an individual. Such decisions (with exceptions) are always effective ex nunc,
i.., once the judgment limiting legal capacity becomes legally effective.®* A judg-
ment limiting legal capacity therefore can never have a retroactive effect.

62 “L. The court may, in the proceedings to limit legal capacity, also decide whether the legal capacity
of the person concerned is limited in the exercise of the right to vote. II. The legal capacity of
the person concerned may be limited in the exercise of the right to vote only in the operative part
of the judgement (expressly).” Quoted from: Opinion of the Division of the Supreme Court of
the CR case no. Cpjn 23/2016.

63 On the impossibility to limit legal capacity with respect to the right to vote, see, for example, K.
Cuhelové, ‘Rozsah omezeni. Komentai' k § 57 [Extent of the Limitation. Commentary to Section
57], in: P. Lavicky et al., Obcansky zakonik. I. Obecna ¢ast (§ 1-654). Komentaf. [Civil Code 1.
General Part (Sections 1-654). Commentary], 1st ed., C. H. Beck, Praha 2014, p. 297; for an
opposing opinion, see, for example, K. Svoboda, ‘Podminky pro omezeni svépravnosti. Komen-
taf k § 55° [Conditions for the Limitation of Legal Capacity. Commentary to Section 55], in: J.
Svestka, J. Dvordk, J. , Fiala et al, Obcansky zakonik. Komentaf. Svazek I [Civil Code. Com-
mentary. Volume I], 2nd ed., Wolters Kluwer CR, Praha 2020, p. 217 et seq.

64 A judgment is legally effective if it has been delivered and may not be appealed (Section 159 of Act
No. 99/1963 Sb., the Code of Civil Procedure (“CPC”) in conjunction with Section 1(3) of the
SJPA, which stipulates that unless provided herein (i.e., in the SJPA) otherwise, the provisions
of the CPC apply.
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A juridical act made by an individual acting under the influence of a mental dis-
order that made him or her incompetent make the act at a time when the legal
capacity of the individual has not yet been limited by a judicial decision, is regu-
lated in Section 581 of the CC, which provides that a juridical act made by an
individual acting under the influence of a mental disorder that makes the individual
unable to make the juridical act is also invalid. It seems that in this case (unlike
under Section 57 of the CC) the mental disorder might even be temporary or short-
term (i.e., it need not be long-term), which means a mental disorder that may not
be grounds for limiting legal capacity under Section 55 et seq. of the CC.

11. Which authority is competent to decide on limitation or restoration of
legal capacity?

A decision to limit (but also restore) legal capacity is reserved only to the court,
which may do so only in proceedings regarding legal capacity under Section 34 et
seq. of the SJPA. The court having subject-matter jurisdiction over the proceed-
ings and the decision regarding legal capacity is the district court (Section 3 of the
SJPA), while the court having territorial jurisdiction, but for one exception, is the
%general court®® with jurisdiction over the person whose legal capacity is exam-
ined (Section 34 of the SJPA). There is no other body (such as an administrative
body) that would be competent to limit the legal capacity of an individual. The
limitation of legal capacity may not be the subject of arbitration,®’ since arbitration
may be used only for property disputes.

12. Who is entitled to request limitation or restoration of legal capacity?

The commencement of the proceedings is regulated in the SJPA based on the gen-
eral premise that the proceedings are commenced also of the court’s initiative un-
less the law stipulates that the proceedings may be commenced only upon petition
(Section 13(1) of the SJPA). Since the provisions regulating the proceedings re-
garding legal capacity do not stipulate that they may be commenced only upon
petition, the proceedings may also be commenced of the court’s initiative. The
petition to commence the proceedings may be filed not only by the individual

65 If an individual is admitted to a healthcare institution or a social services facility without his or her
consent under Section 84 of the SJPA, the court having territorial jurisdiction is the court with
jurisdiction over the healthcare institution or social services facility (second sentence of Section
34 of the SJPA).

66 The general court having jurisdiction over a natural person (individual) is, in principle, the district
court with jurisdiction over the person’s place of residence, or the district court with jurisdiction
over the place where the person lives if the person does not have a place of residence. Further
details are stipulated in Section 85 of the CPC.

67 For more details, cf. Section 1 of Act No. 216/1994 Sb., regulating arbitration and execution of
arbitral awards.
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whose legal capacity will be examined in the proceedings but by any person (nat-
ural person or legal entity, cf. Section 19 of the CPC), that is a legal person with
legal personality (cf. Sections 15 and 18 of the CC). In addition to a natural person
or a legal entity, Section 35(1) of the SIPA expressly states that the petition to
commence the proceedings to limit or restore legal capacity may also be filed by
a healthcare institution. This means that a healthcare institution may file the peti-
tion regardless of whether it has legal personality (which makes the institution a
legal entity in accordance with Section 18 of the CC). In the case of a healthcare
institution without legal personality, the capacity to be a party to proceedings fol-
lows from the wording of Section 35(1) of the SJPA in conjunction with Section
19 of the CPC, specifically the part of the sentence after the semicolon, which
states that all persons with legal personality have the capacity to be a party to pro-
ceedings; otherwise only persons who are granted legal personality by the law .5
In order to prevent frivolous and clearly ungrounded petitions, Section 35(2) of
the SJPA provides that where the petition to commence the proceedings was not
filed by a state body or a healthcare institution, the court may require the petitioner
to present, within a reasonable period, a medical certificate regarding the mental
condition of the person whose legal capacity is being examined. In case of failure
to present such medical certificate within the set period, the court discontinues the
proceedings. Finally, as for the petition to nullify or modify the decision to limit
legal capacity, it may also be filed by the individual whose legal capacity has been
limited. However, if such petition has been dismissed repeatedly by the court and
an improvement in the condition of such individual cannot be expected, the court
may decide to deprive the individual of this right for a reasonable period, but only
for a period not exceeding 6 months as of the legal effect of such decision (Section
35 of the SIPA).

In addition to a petition to commence the proceedings, a person may file a “sug-
gestion”, which means that someone informs the court of facts regarding the po-
tential limitation of the legal capacity of a certain without being part of the pro-
ceedings. The court examines the suggestion and decides whether to commence
the proceedings of its own initiative.

13. Give a brief description of the procedure(s) for limitation or restoration

of legal capacity. Please address the procedural safeguards such as:

a) arequirement of legal representation of the adult;

b) participation of family members and/or of vulnerable adults’ organ-
isations or other CSQO’s;

¢) requirement of a specific medical expertise / statement;

d) hearing of the adult by the competent authority;

e) the possibility for the adult to appeal the decision limiting legal ca-
pacity.

68 Italics added by the author (Ondfej Frinta).
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a requirement of legal representation of the adult;

The individual whose legal capacity is examined (person under evalua-
tion) must be represented in the proceedings to limit legal capacity. The
court appoints a guardian for the person under evaluation. This does not
prevent the person under evaluation from choosing a representative, also
without the guardian’s consent. The person under evaluation must be ad-
vised of this right and of other procedural rights and duties. Where there
is a conflict between the acts of the guardian and the chosen representa-
tive, the court determines which act is in the interest of the person under
evaluation (Section 37 of the SJPA).

The representative that may be chosen by the person under evaluation
may be a legal entity whose activities listed in its articles of association
include protection against discrimination on grounds of sex, race or eth-
nic origin, religion, belief, opinions, disability, age, or sexual orientation
(cf. Section 26(3) of the CPC). In the case of the limitation of legal ca-
pacity, it would be a legal entity whose articles of association mention
protection against discrimination on grounds of disability.

participation of family members and/or of vulnerable adults’ or-
ganisations or other CSO’s;

Since the court may commence the proceedings also of its own initiative,
the parties to the proceedings are the petitioner and the person whose
rights and duties are to be examined in the proceedings (Section 6(1) of
the SJPA). That will be, in the first place, the person whose legal capacity
is to be limited in the proceedings.

In addition to the person under evaluation, other persons who will not be
the subject of the operative part of the judicial decision but who are in-
volved and who might be affected by the judgment will be parties to the
proceedings as well. The parties to the proceedings will therefore include
the spouse of the person under evaluation (unless the spouse is the peti-
tioner), a minor child of the person under evaluation and the child’s sec-
ond parent if he or she is not the spouse. If the person under evaluation is
a minor, his or her parents will also be parties to the proceedings. A judg-
ment limiting legal capacity does not have a direct impact on other legal
relationships although it will definitely affect them. The employer and
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other relatives (potential successors, etc.) are not parties to the proceed-
ings unless they file a special petition.®® As for the position of CSOs, cf.
the previous point.

c. requirement of a specific medical expertise / statement;

In proceedings to limit legal capacity, the court must examine an expert
(Section 38(1) of the SJPA).” There is an exception to this duty for cases
where the court is deciding on the extension of the period of limitation of
legal capacity and where it is evident that the condition of the person
under evaluation has not changed since the decision to limit legal capac-
ity or since the last decision to extend the period of limitation. Only in
these cases may the court waive the presentation of evidence in the form
of a new expert opinion and examination of an expert, and replace this
evidence with other evidence, in particular a written report by the treating
physician accompanied by the most recent expert opinion; examination
of the expert who has drafted the opinion is not required in this case (Sec-
tion 38 of the SJPA).

Based on the expert’s conclusion, the court may order that the person
under evaluation be investigated in a healthcare institution for a period
not exceeding 4 weeks, where this is necessary to examine the health of
the individual and where it is not possible to carry out the examination
otherwise (Section 38(3) of the SJPA).

d. hearing of the adult by the competent authority;

The court examines’! the person under evaluation [but also an expert (cf.
the previous point) and the physician treating the person under evalua-
tion, where appropriate, and the guardian, and presents any other evi-
dence as appropriate]. The court may waive the examination of the person
under evaluation where it is not possible to examine the individual at all,
or without causing harm to the health of the person under evaluation;
however, the court must always see the individual in person. If the person
under evaluation so requires, the court always examines the individual
(Section 38(1) and (2) of the SJPA). The requirement to see the person

69 P. Charvat, ‘Komentat k § 35’ [Commentary to Section 35], in: Jirsa, Jaromir et al, Zakon o
zvlastnich fizenich soudnich. Soudcovsky komentai [Special Judicial Proceedings Act. Judge’s
Commentary][ASPI System], Wolters Kluwer CR, Praha [accessed on 2022-6-26], ASPI_ID
K0292_p12013CZ, available in the ASPI System, ISSN: 2336-517X.

70 For details regarding the presentation of evidence in the form of an expert opinion, cf. Section 127
of the CPC.

71 The court has to see the person.
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under evaluation is also expressly stated in Section 55(1), which stipu-
lates that legal capacity may be limited only in the interest of the individ-
ual whose legal capacity is to be limited, after seeing the individual in
person’, and with full recognition of the rights and uniqueness of the
personality of the individual. The requirement of seeing the person under
evaluation has raised the question whether the person must always be
seen by the judge or (given the overall workload of the courts and the
judges in the CR), or whether they might be seen by other judicial staff
(e.g., senior court officer, assistant to the judge, etc.). According to the
Opinion of the Supreme Court of the CR Case No. Cpjn 201/2015, the
person under evaluation is seen under Section 55(1) of the CC and under
Section 38(2) of the SJPA in the proceedings regarding the legal capacity
of an individual, in principle, by the judge. The wording makes it clear
that the intention of the Supreme Court of the CR was to provide for ex-
ceptions where the person is seen by someone other than the judge (the
term “in principle” in this context means regularly, that is, it is possible
to derogate from the rule in special, exceptional cases). In its Judgment
Case No. 30 Cdo 5125/2016, the Supreme Court applied a stricter inter-
pretation: “The presumption that, for example, the person under evalua-
tion may be seen in some cases also by a senior court officer or assistant
to the judge (Section 11 of Act No. 121/2008 Sb., to regulate senior court
officers and senior officers at the public prosecutor's office and to amend
related acts, as amended, Section 36a of the Judiciary Act) is limited by
the fact that it is not possible to convey the overall conclusion (“impres-
sion”) reached by the senior court officer or assistant to the judge (and
recorded in the report on this act) in full to the judge, who is to decide the
case taking this conclusion into consideration. The aforementioned legal
regulation emphasises respect for the person under evaluation [...], ex-
pressed also by personal contact between the court (judge) and the indi-
vidual. The legal regulation clearly stresses the role of the judge as the
person representing the court who is, in principle, designated to perform
these acts. Also, the case-law of the European Court of Human Rights
provides for the rule under which “judges adopting decisions with serious
consequences for a person’s private life (such as the limitation of legal
capacity but also, for example, interference with the personal liberty of
the individual) should in principle also have personal contact with those
persons.” (for example, X and Y v. CROATIA, Application No. 5193/09,
judgment of 3 November 2011).“ The author of this part of the paper also

72 Italics added by the author (Ondfej Frinta).
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agrees with the conclusion that the person under evaluation should al-
ways be seen by the judge in person.”

e. the possibility for the adult to appeal the decision limiting legal ca-
pacity.

It is important to distinguish an ordinary remedial measure from the pro-
cedure under 42 of the SJPA described above, which does not constitute
a remedial measure.

The only ordinary remedial measure in Czech civil procedure is an ap-
peal.” An appeal as an ordinary remedial measure in Czech civil law may
be filed only against a decision which has not yet become legally effec-
tive. An appeal must be lodged within fifteen days of the delivery of a
copy of the decision in writing with the court whose decision is being
appealed (Section 204(1) of the CPC). Since there are not any special
provisions on remedial measures in the case of the proceedings to limit
legal capacity in the SJPA, the general regulation of an appeal in the
SJPA (and subsidiarily in the CPC) applies. An appeal against a judgment
limiting legal capacity is therefore allowed (i.e., not precluded) and since
the decision has not yet become legally effective, it may be lodged by the
person under evaluation in person or also, of course, by the person’s rep-
resentative (guardian or representative chosen by the person under eval-
uation). The review of a decision in the appellate proceedings is based on
the principle of a complete appeal. This means that new facts and evi-
dence may be presented in the appellate proceedings that have not been
raised before the trial court. The appellate court will take into considera-
tion the new facts or evidence even if they have not previously been
raised. If the court has the competence to commence the proceedings also
of'its own initiative, the appellate court is not bound by the scope in which
the appellant is seeking the review of the decision. A decision may be
reviewed even if the ground for the appeal has not been invoked in the
appeal after being given notice (Section 28 of the SJPA).

In the case of the limitation of legal capacity, extraordinary remedial
measures are also allowed (that is, measures against a final decision),
namely an application for an appeal review on points of law, an applica-
tion for retrial, and an application for mistrial. An application for an ap-
peal review on points of law may be lodged to challenge final decisions

73 Le., Ondfej Frinta.

74 Cf. Section 201 of the CPC, under which a party to proceedings may challenge the decision of a
district court or a regional court issued in trial proceedings by appeal, unless this possibility is
precluded by the law.
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of the appellate court in cases permitted by the law (Section 236 of the
CPC). The court examining the application is not bound by the scope of
the application for the review of the decision in cases in which it may
commence the proceedings of its own initiative (Section 30(2) of the
SJPA), including the proceedings to limit legal capacity. A party to pro-
ceedings may lodge an application for retrial to challenge a final judg-
ment or a final resolution on the merits: (a) where facts, decisions, or
evidence exist which the party could not have used, not of its own fault,
in the original proceedings before the trial court or under the conditions
stipulated in Sections 205a and 211 of the CPC, and also before the ap-
pellate court if they could lead to a more favourable decision for the party
in the case; (b) where evidence may be presented which could not have
been presented in the original proceedings before the trial court or under
the conditions stipulated in Section 205a and 211of the CPC, and also
before the appellate court if they could lead to a more favourable decision
for the party in the case (Section 228(1)of the CPC). A party to proceed-
ings may lodge an action for mistrial to challenge a final decision of the
trial court or the appellate court that terminated the proceedings, where
the proceedings have suffered from substantial errors (e.g., the decision
was made by a disqualified judge or a lay judge, the composition of the
court was erroneous unless a panel of judges made the decision instead
of a single judge, or a decision was made against a party to proceedings
due to a crime committed by a judge or a lay judge, etc., for details cf.
Section 229 of the CPC. The review on the basis of these applications is
also understood broadly, as the court is not bound by the scope of the
application for the review of the decision with respect to authorising re-
trial or nullifying the decision challenged by an application for mistrial
in cases in which the court had the competence to commence the pro-
ceedings also of its own initiative (Section 29 of the SJPA).

14. Give a brief account of the general legal rules with regard to mental ca-
pacity in respect of:

a.
b.

property and financial matters;

family matters and personal rights (e.g. marriage, divorce, contra-
ception);

medical matters;

donations and wills;

civil proceedings and administrative matters (e.g. applying for a
passport).
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As for mental capacity as defined above as the de facto decision-making and
decision-communication skills of a person, it is important to distinguish an indi-
vidual whose legal capacity has been limited by a judicial decision, and an indi-
vidual who has acted under the influence of a mental disorder which made him or
her incompetent to make the juridical act but whose legal capacity has not been
limited by the court.

In the case of an individual whose legal capacity has been limited, the first sen-
tence of Section 581 of the CC applies, which provides that where a person does
not have full legal capacity, a juridical act which the person is incompetent to make
is invalid. However, this provision must be read in the context of Section 65 of the
CC, which provides that where the ward makes juridical acts independently de-
spite not being allowed to act without his or her guardian (i.e. the ward’s legal
capacity has been limited in this respect), such juridical acts may be declared in-
valid only if these acts cause harm to the ward. Where a remedy is possible only
by changing the extent of the ward’s duties, the court makes the change without
being bound by the petitions filed by the parties. Where the ward makes juridical
acts independently despite not being allowed to act without his or her guardian,
the ward’s act is regarded as valid only if approved by the guardian. This applies
also to cases where the juridical act has been approved by the actor after acquiring
legal capacity. The above clearly shows the effort to examine the actual will of the
ward expressed in the matter even if the ward’s legal capacity has been limited in
this area.

In the case of an individual who has acted under the influence of a mental disorder,
although his or her legal capacity has not been limited by the court, it is necessary
to evaluate each juridical act on a case-by-case basis. In particular, it must be eval-
uated whether the individual was incompetent to make such juridical act at the
given moment due to the character of his or her mental disorder. In such cases, the
juridical act is invalid under the second sentence of Section 581 of the CC. Chang-
ing the rights and duties of the individual or subsequent approval (unlike in the
situation regulated Section 65 of the CC) is not possible in this case.

For the remaining part of the question, see the response to question 9.

15. What are the problems which have arisen in practice in respect of your
system on legal capacity (e.g. significant court cases, political debate,
proposals for improvement)? Has the system been evaluated and, if so,
what are the outcomes?

The legal regulation of the limitation of legal capacity has already been
amended by Act No. 460/2016 Sb., to amend Act No. 89/2012 Sb., the Civil Code,
and related acts (referred to as the “technical amendment to the Civil Code”). The
amendment concerned Section 59 of the CC, which regulates the maximum period
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of the limitation of legal capacity by the court. The original legal regulation per-
mitted limiting legal capacity for a maximum period of three years. After the
amendment, the regulation allows limiting legal capacity for a maximum period
of five years where it is evident that the condition of the individual will not im-
prove in that period. The reasoning behind the amendment was to find a more
balanced solution that would protect the interests of persons with limited legal
capacity on the one hand, and not add to the workload of the courts on the other
(in particular on the local level in jurisdictions where the facilities taking care of
significant numbers of these people are located).”

The overview of the number of decisions made in cases concerning legal capacity
is based on statistical data monitored in the Czech judiciary.”® Statistical yearbooks
until 2019 were available at the time of completion of this paper (1 July 2022).

Figure 4. Number of Decisions in Cases Concerning Legal Capacity

o Decisions Decisions Decisions
Decisions
to extend to change to restore
to limit
Year the limitation the extent legal
legal
) of the limitation | capacity
capacity
2014 2,683 307 864 222
2015 5,577 1,793 4,542 689
2016 4,902 2,323 6,017 1,242
2017 4,104 1,848 4,455 755
2018 4,077 6,715 2,325 242
2019 4,104 8,886 1,643 171

The overview shows that after the current Civil Code came into effect (i.e.,
after 1 January 2014), the number of decisions to limit legal capacity grew. How-
ever, it is important to remember that the previous legal regulation also allowed

75 For more details, cf. D. Frintova and O. Frinta, ‘Svépravnost v obc¢anském zakoniku a jeji recentni
vyvoj’ [Legal Capacity in the Civil Code and Recent Developments], in: Acta Universitatis Car-
olinae — Iuridica, 2022, Vol. LXVIII, No. 2, p. 27 et seq.

76 Available at: https://cslav.justice.cz/InfoData/statisticke-rocenky.html.
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incapacitation, in addition to the limitation of legal capacity, and cases of incapac-
itation now fall under the limitation of legal capacity.

SECTION I1I - STATE-ORDERED MEASURES

Overview

16. What state-ordered measures exist in your jurisdiction? Give a brief def-
inition of each measure.”

The Czech legal order recognizes two categories that would fall under state-
ordered measures, namely the limitation of legal capacity (Section 55 et seq.
of the CC) and guardianship (Section 457 et seq. of the CC). The limitation
of legal capacity has already been analysed in the previous part of the paper,
so it is not discussed in this part any further. It is important that once legal
capacity has been limited, a guardian’® will be appointed.

Czech legal theorists define guardianship on a general level as an institution

of alternative legal protection of a person who is not able to take care of

certain legal matters at all or in an insufficient manner for various reasons.”®

Vulnerable adults may be protected by guardianship (in other words the
appointment of a guardian) under Section 465 et seq. of the CC. There are two
main grounds for the appointment of a guardian generally defined in this
provision: the need to protect the interests of the individual, and public
interest.3 There are three situations in which a guardian is appointed for

77 Please do not forget to provide the terminology for the measures, both in English and in the original
language(s) of your jurisdiction. (Examples: the Netherlands: full guardianship — [curatele]; Rus-
sia: full guardianship —[opeka]).

78 Given the wide variety of situations in which it is necessary to ensure the legal protection of a person
in a certain matter by a guardian, the law provides for several different categories of guardian-
ship. With regard to the topic of this paper, the guardianship of a minor child who has not yet
acquired full legal capacity (Section 943 et seq. of the CC), guardianship of a legal entity (Section
486 et seq. of the CC), and special guardianship for the purposes of civil proceedings (Section
29 et seq. of the CPC) will not be discussed in this paper.

79 O. Frinta, ‘Porucensttvi a opatrovnictvi’ [Tutorship and Guardianship], in: M. Zuklinova, J. Dvorak,
Svestka et al., Ob&anské pravo hmotné. Svazek 2. Dil druhy. Rodinné pravo [Substantive Civil
Law. Volume II. Second Part], Wolters Kluwer CR, Praha 2016, p. 143.

80 In general, the court appoints a guardian for an individual also of its own initiative (Section 465 of
the CC, Section 13 of the SJPA). The appointment of a guardian for an individual who, due to
health reasons, has difficulties administering his or her assets and liabilities or defending his or
her rights is possible only upon petition (Section 469(1) of the CC and Section 45(1) of the
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vulnerable adults: (a) for a person whose legal capacity has been limited
(Section 62 of the CC in conjunction with Section 465 of the CC), (b) for an
individual who, due to health reasons, has difficulties administering his or her
assets and liabilities or defending his or her rights (and whose legal capacity
has not been limited; the guardian is appointed at the court’s initiative; Section
465(1) of the CC), and (c) for a person who, due to health reasons, has
difficulties administering his or her assets and liabilities or defending his or
her rights (and whose legal capacity has not been limited; the guardian is
appointed upon petition; Section 469(1) of the CC). The appointment of a
guardian for an individual who, due to health reasons, has difficulties
administering his or her assets and liabilities or defending his or her rights
(regardless of whether upon petition or of the court’s initiative) and whose
legal capacity has not been limited is meant for situations where there is no
concern that active juridical acts might cause significant harm to the
individual but harm could be caused by the failure of a person to make certain
acts (e.g., applying for social benefits) due to being bedridden for a long
period of time, etc.

a. can different types of state-ordered measures be applied
simultaneously to the same adult?

It follows from the above that a guardian is appointed in relation to the
limitation of legal capacity, but also in cases where the legal capacity of
an individual has not been limited.

b. is there a preferential order in the application of the various types
of state-ordered measures? Consider the principle of subsidiarity;

The appointment of a guardian without the limitation of legal capacity
takes precedence over the limitation of legal capacity (and the
appointment of a guardian related to the limitation). The limitation of

SJPA). However, given the fact that the list of situations in Section 465 of the CC is only illus-
trative and that there are two grounds for the appointment of a guardian (protection of the interest
of the individual, or public interest, cf. above), the court might reach the conclusion that it is
necessary to appoint a guardian for an individual who, due to health reasons, has difficulties
administering his or her assets and liabilities or defending his or her rights even if the individual
has not filed a petition under Section 469 of the CC. In that case, a guardian is appointed for such
individual under Section 465 of the CC despite the individual not having filed a petition. The
fact that courts in fact do so in practice, in other words that there is a distinction made between
the appointment of a guardian for a specific reason of the court’s own initiative (only) under
Section 465 of the CC and the appointment of a guardian for a specific reason upon the petition
of the (future) ward under Section 469 of the CC, is supported by the statistical yearbook pub-
lished by the Czech judiciary (cf. question 30 below).
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legal capacity is understood as an option of last resort (ultima ratio) in
the Czech Civil Code. This conclusion can be drawn from the wording of
Section 55(2) of the CC, which states that the legal capacity of an
individual may be limited only where the individual would otherwise be
at risk of suffering significant harm and where less invasive and less
restrictive measures would not suffice with respect to the interests of the
individual #' The appointment of a guardian under Section 465 of the CC
without limiting legal capacity is undoubtedly a less invasive and less
restrictive measure.

c. does your system provide for interim or ad-hoc state-ordered
measures?

The Czech legal order does not provide for any other state-ordered
measures in addition to those mentioned above (i.e., the limitation of
legal capacity and guardianship).

Start of the measure
Legal grounds and procedure

17. What are the legal grounds to order the measure? Think of: age, mental
and physical impairments, prodigality, addiction, etc.

The legal grounds for the appointment of a guardian for a vulnerable adult
have already been mentioned in the previous question. Mental impairment may,
depending on its severity, result in the limitation of legal capacity (mental disorder
not only of a temporary nature), as well as in the appointment of a guardian without
limiting legal capacity. Physical impairment itself may not be a ground for the
limitation of legal capacity; cf. above Section 57(2) of the CC, which states that
the fact that an individual has difficulties communicating (e.g., due to a physical
impairment) does not in itself constitute a ground for limitation of legal capacity,
but it may undoubtedly lead to the appointment of a guardian without the
limitation of legal capacity. If prodigality or addiction reach the intensity of a
mental disorder not only of a temporary nature, legal capacity may also be limited.
If not, but if the court still reaches the conclusion that the individual is, due to
prodigality or addiction, in a condition which constitutes one of the grounds for
the appointment of a guardian under Section 465 off the CC, then such situation
may also result in the appointment of a guardian without limiting legal capacity.

For the sake of completeness, see response 1I. 9. d) above, where addiction to
alcohol and gambling is mentioned in the context of the interpretation of Section
1528 of the CC and the capacity make disposition mortis causa.

81 Italics added by the author (Ondfej Frinta).

48



18. Which authority is competent to order the measure?

Just like in the case of the limitation of legal capacity, only the court is
competent to appoint a guardian. Guardianship proceedings are regulated in
Sections 44 to 49 of the SJPA. The court having subject-matter jurisdiction over
the proceedings and the decision concerning legal capacity is the district court
(Section 3 of the SJPA); the court having territorial jurisdiction, but for one
exception,®? is the court with jurisdiction over the ward’s place of residence. If it
is not known where the ward lives or the ward is absent, the court competent to
hear the case is the court with jurisdiction over the ward’s property (Section 44 of
the SJPA).

19. Who is entitled to apply for the measure?

As already mentioned above, the court appoints a guardian also of its own
initiative (Section 465 of the CC, Section 13 of the SJPA) once it learns that the
requirements for such appointment have been met in the specific case. In the case
of an individual who, due to health reasons, has difficulties administering his or
her assets and liabilities or defending his or her rights (Section 469 of the CC, cf.
also Section 45 of the SJPA), a guardian may be appointed also upon the petition
of the (future) ward. Cf. above the appointment of a guardian of the court’s
initiative in this case.

A petition to commence the proceedings must be distinguished from an
information which may be posted to a court by anyone (e. g. a neighbour informs
the court that a person living next door behaves strangely and may be has
difficulties to manage own matters) — if the examination of the suggestion shows
that a guardian should be appointed for the individual concerned, the court
commences the proceedings regarding the guardianship of the individual of its
own initiative.

20. Is the consent of the adult required/considered before a measure can be
ordered? What are the consequences of the opposition of the adult?

Consent to the appointment of a guardian (or any limitation of legal capacity)
is not required. A guardian may be appointed for an individual (and the legal
capacity of the individual may be limited) without his or her consent, or even

82 In case of proceedings regarding legal capacity, the court commences the guardianship proceedings
and joins the cases. In that case, the court having jurisdiction over the proceedings regarding the
guardianship of an individual is the court which is examining the legal capacity of the individual
(Section 46 of the SJPA).
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where the individual disagrees with the appointment. The purpose and objective
of the appointment of a guardian (or any limitation of legal capacity) is the
protection of the ward’s rights and interests, even if the ward disagrees with these
steps. It is important to note that the (future) ward may influence the selection of
the guardian (cf. question 23 below). Where a guardian is appointed upon petition
(Section 469 of the CC), the guardian is designated in the petition, so it is not
expected that the petitioner would disagree with the appointment of a guardian
(with the guardianship in general, and the guardian specifically).

21. Provide a general description of the procedure for the measure to be or-
dered. Pay attention to:

50

a.
b.
c.

e

a requirement of legal representation of the adult;

availability of legal aid;

participation of family members and/or of vulnerable adults’ organ-
isations or other CSO’s;

requirement of a specific medical expertise / statement;

hearing of the adult by the competent authority;

the possibility for the adult to appeal the order.

Guardianship proceedings are regulated in Sections 44 to 49 of the SJPA. For
information about the proceedings regarding legal capacity, cf. part II. 13
above.

a requirement of legal representation of the adult;

Section 44 et seq. of the SIPA does not provide for any special rules
governing representation in the proceedings regarding the guardianship
of an individual. The general regulation of representation in accordance
with Section 29(1) of the CPC therefore applies: where a natural person
who, as a party to proceedings, may not act independently before the
court is not represented, the presiding judge appoints a guardian for the
person (a special guardian for the purposes of the proceedings only, not
a guardian under Section 465 et seq. of the CC) where there is risk of
delay. The court appoints a close person, or other appropriate person as
guardian (for the purposes of the proceedings only) unless there are spe-
cial reasons preventing the appointment. An attorney may be appointed
a guardian only if no other person may be appointed. A person other than
an attorney may be appointed as guardian only if the person agrees to
the appointment.

If the party to proceedings may act independently, the party may also
choose his or her representative. The representative that may be chosen
by the person under evaluation may be a legal entity whose activities
listed in its articles of association include protection against discrimina-
tion on grounds of sex, race or ethnic origin, religion, belief, opinions,
disability, age, or sexual orientation (cf. Section 26(3) of the CPC). In
the case of guardianship proceedings, it would be a legal entity whose



articles of association mention protection against discrimination on
grounds of disability.

availability of legal aid;

Section 44 et seq. of the SJPA does not provide for any special rules
governing legal assistance, so the general regulation applies. The right
to legal assistance is enshrined in Article 37(2) of the Charter, which
states that everyone has the right to legal assistance in proceedings held
before courts, other state bodies or bodies of public administration from
the commencement of the proceedings. The right to legal assistance is
further specified in Section 24 of the CPC, which states that a party to
proceedings may be represented in the proceedings by a representative
of his or her choice, that is, among other persons, by an attorney or a
legal entity whose articles of association mention protection against dis-
crimination (cf. previous point). Further details are regulated in Section
24 et seq. of the CPC.

participation of family members and/or of vulnerable adults’ or-
ganisations or other CSO’s;

Since the court may commence the proceedings also of its own initiative,
the parties to the proceedings are the petitioner (if the proceedings are
commenced upon petition) and the person whose rights and duties are to
be examined in the proceedings (Section 6(1) of the SJPA). Those per-
sons will be, in the first place, the individual for whom a guardian is to
be appointed (future ward), and also the person who is to be appointed
the guardian, or a guardian who has already been appointed in the case
of his or her removal from the position of a guardian. The appointment
of a guardian concerns only the ward, not any other persons, which
means that the ward’s family members are not parties to proceedings
(unless a family member is the petitioner or is to be appointed a guard-
ian). For CSOs in the role of the representative, cf. the previous points.

requirement of a specific medical expertise / statement;

There are no special provisions in the SJPA regulating the evidence pro-
cedure in guardianship proceedings (as opposed to, for example, the ob-
ligatory evidence in the form of an expert opinion in the case of proceed-
ings to limit legal capacity), so the general rules governing the evidence
procedure apply (primarily under the SJPA, and subsidiarily under the
CPC). The means of proof depend on the circumstances of the specific
case, and in particular, on the grounds for the appointment of a guardian.
If the guardian is appointed in relation to the limitation of legal capacity,
evidence in the form of an expert opinion [on the mental disorder, cf.
above part II. 13. ¢)] must always be presented.

If the guardian is appointed without the limitation of legal capacity, gen-
eral rules governing the evidence procedure apply. Under Section 21 of
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the SJPA, the court also carries out other evidence necessary to ascertain
the facts of the case in addition to the evidence proposed by the parties
(special proceedings under the SJPA are governed by the inquisitorial
principle). Where the decision depends on facts for which special exper-
tise is necessary, the court requests a professional opinion from a public
body. If such procedure is not sufficient due to the complexity of the
question evaluated, or if there are doubts concerning the veracity of the
professional opinion, the court appoints an expert (Section 127(1) of the
CPC). In the case of guardianship proceedings (without the limitation of
the legal capacity), such procedure is applied, in particular, where it is
necessary to evaluate the health of the (future) ward to decide whether
the individual has difficulties administering his or her assets and liabili-
ties or defending his or her rights due to health reasons. However, this
means of proof is not obligatory.

e. hearing of the adult by the competent authority;

Where the court decides on the appointment of a guardian for an indi-
vidual, it must first see the individual in question unless this is prevented
by an insurmountable obstacle®?; it must also hear the statement of the
individual or otherwise ascertain his or her opinion, which must be the
basis for its decision-making (Section 471(1) of the CC). Although a
procedural rule, the provision is part of the Civil Code, and there are no
special provisions regulating the hearing of the (future) ward in guardi-
anship proceedings in the SJPA. The courts must therefore proceed in
accordance with Section 471(1) of the CC.

f. the possibility for the adult to appeal the order.

There are no special provisions regulating remedial measures in Sec-
tions 44 to 49 of the SJIPA. This question is therefore fully answered in
partII. 13. e).

22. Isit necessary to register, give publicity or any other kind of notice of the
measure?

In the Czech Republic, there is a database called AISEO (Population Register
Agenda Information System) kept pursuant to Act No. 133/2000 Sb., regulating
the register of population and birth registration numbers and to amend certain acts
(“Population Register Act) and Act No. 365/2000 Sb., to regulate the information
systems of public administration and to amend certain other acts. Under Section
3(3)(i) of the Population Register Act, the population register information system

83 An insurmountable obstacle might be, for example, the absence of the individual for whom a guard-
ian is to be appointed under Section 465 of the CC, cf. above.
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includes, for example, the following information: the date of legal effect of the
decision of the court to limit legal capacity including the reference number and the
designation of the court which has decided to limit legal capacity and the date of
legal effect of the decision of the court to terminate the limitation of legal capacity;
information about guardianship is also included under paragraph (j) of the same
provision. %

These data are not publicly accessible, and are currently not displayed, for exam-
ple, in identification cards. The unavailability of the data may complicate, for ex-
ample, the transfer of real estate. If a ward was to enter into a contract to transfer
real estate despite not having the legal capacity to do so, it should be discovered
by the Real Estate Cadastre in the proceedings to authorise the record of the new
owner (the Real Estate Cadastre has access to the AISEO register), and thus the
record should not be made. Real estate agents often do not want to rely on the
Cadastre doing this procedure (also for practical reasons, because if the transfer of
property is not carried out, the purchase price must then be returned to the seller,
etc.), and so they verify the potential limitation of the client’s legal capacity by
requesting a power of attorney from the client in order to request a copy of the
client’s entry in the population register, which they pick up for the client in person
as part of their services — and this is how they learn whether the client’s legal
capacity has been or limited or whether a guardian has been appointed for him or
her.

Appointment of representatives/support persons

23. Who can be appointed as representative/support person (natural person,
public institution, CSO’s, private organisation, etc.)? Please consider the
following:

a. what kind of requirements does a representative/support person
need to meet (capacity, relationship with the adult, etc.)?

b. to what extent are the preferences of the adult and/or the
spouse/partner/family members taken into consideration in the deci-
sion?

c. is there a ranking of preferred representatives in the law? Do the
spouse/partner/family members, or non-professional representatives
enjoy priority over other persons?

84 The following information on guardianship is registered: (1) name, or names, surname, maiden
name, birth registration number, if any, and the agenda identifier of a natural person, if any, in
the case of a guardian who is a natural person; if the guardian has not been assigned a birth
registration number, then the date, place and district of his or her birth is registered, the place
and country of birth for a guardian who was born abroad; (...), (2) name and address of the seat
of a guardian that is a legal entity; (...) and (3) date of legal effect of the decision of the court to
appoint a guardian, reference number of the decision, and the designation of the court which
decided to appoint a guardian, and the date of legal effect of the decision to nullify the decision
of the court to appoint a guardian.
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d. what are the safeguards as to conflicts of interests at the time of ap-
pointment?

e. can several persons be appointed (simultaneously or as substitutes)
as representative/support person within the framework of a single
measure?

f. is a person obliged to accept appointment as representative/support
person?

Firstly, it should be noted that an individual may, in anticipation of his or
her own incapacity to make juridical acts, express his or her will for a specific
person to become his or her guardian (continuing power of attorney, Section 38
of the CC, cf. below).

The rules governing the selection of a specific guardian are stipulated in Section
471(2) of the CC, which states that the court appoints the person proposed by the
ward as guardian. Where it is not possible, the court normally appoints a relative
or another person close to the ward as guardian, who must show long-term and
serious interest in the ward and show that such interest will last in the future.
Where it is not possible, the court appoints another person who meets the require-
ments as guardian, or a public guardian under another act.®* The municipality
where the ward has residence, or a legal entity established by the municipality to
perform these tasks, has the capacity to become a public guardian; a municipality
(or alegal entity mentioned) has no possibility to refuse its appointment as a public
guardian (Section 471(3) of the CC).

Moreover, in the case of a guardian appointed on grounds of the limitation of

legal capacity, a person incompetent to make juridical acts, a person whose inter-
ests are in conflict with the ward’s interests, the operator of a facility where the
ward lives or which provides services to the ward, or a person dependent on such
facility may not be appointed as guardian (Section 63 of the CC). In the selection
of the guardian, the court takes into consideration the ward’s wishes, needs, as
well as the suggestions made by persons close to the ward if these persons act in
the ward’s interest, and takes care not to make the ward distrust the guardian (Sec-
tion 62 of the CC).
It follows from the above that Czech law differentiates between a public guardian
(a municipality, Section 471(3) of the CC and Section 149b(3) of the Municipali-
ties Act) and a “private” guardian. The term “private” guardian is not used in the
law but is sometimes used as an unofficial designation in legal theory and practise
to emphasise that the guardian is not public.

a. what kind of requirements does a representative/support person
need to meet (capacity, relationship with the adult, etc.)?

85 Cf. Section 149b(3) of Act No. 128/2000 Sb., regulating municipalities (“Municipalities Act”).
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Since a guardian, among other tasks, represents the ward, it is evident
that only a person (natural person or a legal entity, in other words a legal
person with legal personality) who is able to perform these tasks — in-
cluding the representation of the ward — that is, has the legal capacity in
this extent (is competent to make the juridical acts), may be appointed as
guardian. Although this is expressly stipulated only in the case of a guard-
ian appointed in relation to the limitation of legal capacity, it is not pos-
sible for a guardian to be appointed if the guardian is not competent to
make juridical acts or if the guardian’s interests are in conflict with the
ward’s interests. In the case of a conflict of interest between a legal rep-
resentative or a guardian and the person represented, or a conflict of in-
terest between persons represented by the same legal representative or
guardian, or where such conflict might arise, the court appoints a guard-
ian ad litem for the person represented (Section 460 of the CC).

to what extent are the preferences of the adult and/or the
spouse/partner/family members taken into consideration in the deci-
sion?

Cf. the introductory part of the response to question 23 above.

is there a ranking of preferred representatives in the law? Do the
spouse/partner/family members, or non-professional representatives
enjoy priority over other persons?

Cf. the introductory part of the response to question 23 above.

what are the safeguards as to conflicts of interests at the time of ap-
pointment?

Cf. the introductory part of the response to question 23 above; guardian
ad litem is discussed in point a) above.

can several persons be appointed (simultaneously or as substitutes)
as representative/support person within the framework of a single
measure?

For the sake of legal certainty for the ward and also the third parties with
whom the ward enters into legal relationships, the general rule is that only
one guardian may be appointed for a person (Section 464(1) of the CC).
There is one exception to this rule, namely for the administration of assets
and liabilities. Since the administration of the ward’s assets and liabilities
may be very complicated (the ward’s assets and liabilities might include,
for example, a business, securities, or other property the due administra-
tion of which requires special expertise), or the ward’s assets and liabili-
ties might be of significant value, the law permits the appointment of
more than one guardian in these cases (Section 464(1) of the CC). Where
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a special guardian is appointed for the administration of the assets and
liabilities or part thereof of the person represented and also a guardian for
the person (that is, a guardian who will not administer the assets and lia-
bilities of the person represented), the latter is the exclusive representa-
tive of the person represented before court, also in cases related to the
administration of assets and liabilities (Section 464(1) of the CC). Where
the court appoints more than one guardian and does not specify in which
matters each of them is competent to make juridical acts for the ward
individually, the guardians must act jointly (Section 464(2) of the CC).
The position of a guardian (and, as the case may be, a guardian for the
administration of assets and liabilities) and the position of a guardian ad
litem may be combined. In case of a conflict of interest between the
guardian and the ward (cf. Section 460 of the CC above), guardianship
does not terminate as such, only the guardian ad litem will act on behalf
of the ward instead of the guardian.

is a person obliged to accept appointment as representative/support
person?

The appointment of a “private” guardian is subject to the guardian’s con-
sent to assume the position. After all, it is hardly imaginable that a person
who does not agree with the appointment is appointed a guardian in the
interest of the ward — a vulnerable adult — because clearly, there would
be a risk that such guardian will not consistently act in the ward’s inter-
ests and protect him or her. However, the appointment of a public guard-
ian (i.e., a municipality under the Municipalities Act, cf. Section 471(3)
above) is not subject to the guardian’s consent as this is an option of last
resort to provide a guardian for the individual concerned in cases where
the preferred “private” guardian has not been appointed.

During the measure

Legal effects of the measure

24. How does the measure affect the legal capacity of the adult?

The appointment of a guardian in itself does not affect the legal capacity of

the ward. The ward’s legal capacity is affected only by the limitation of legal
capacity under Section 55 et seq. of the CC.

Powers and duties of the representatives/support person

25. Describe the powers and duties of the representative/support person:
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a. can the representative/support person act in the place of the adult;
act together with the adult or provide assistance in:
property and financial matters;

c¢.  personal and family matters;

d. care and medical matters;

A guardian performs a number of tasks for the ward’s benefit. It is important
to realise that in some cases, the guardian acts as the ward’s representative
(e. g. enters into some contract in ward’s name), in others, the guardian
decides about the ward’s affairs in which the ward is not able to express his
or her will, but the guardian does not represent the ward legally in these cases.
For example, the guardian might decide that it is in the ward’s interest to go
on a suitable recreational stay to improve the ward’s health and condition. In
other words, the guardian sometimes substitutes the ward’s will which the
ward is not able to express (however, booking the stay in ward’s name is
legal act, where the guardian acts as the ward’s representative). As for
representation, the guardian is the ward’s direct representative, so the
representation gives rise to rights and duties directly for the ward.® This
means that a guardian may act in the place of the adult (in the case of
representation), but also together with the adult (in particular in the case of
deciding about the ward’s affairs). This dichotomy is expressly reflected in
the case of a guardian appointed upon the petition of an individual who, due
to health reasons, has difficulties administering his or her assets and
liabilities or defending his or her rights (Section 469 of the CC, cf. above).
In the case of such a guardian (whose position is in fact halfway between
guardianship and contractual representation), it is expressly stipulated that a
guardian (appointed under Section 469 of the CC) normally acts jointly with
the ward; where the guardian acts individually, he or she acts in accordance
with the ward’s will. If the ward’s will cannot be ascertained, the court must
make the decision upon the guardian’s petition (Section 469(2) of the CC).
The guardian may act for the person represented, in principle, in all matters
except for those excluded under Section 458 of the CC. Under this provision,
the guardian may not make juridical acts for the person represented (i.e.,
represent the person) in matters related to entering into marriage and its
termination, exercise of parental duties and rights, disposition mortis causa,
or declaration of disinheritance and revocation thereof.

e.  what are the criteria for decision-making (e.g. best interests of the
adult or the will and preferences of the adult)?

A guardian performs his or her duties by exercising the ward’s legal
declarations and respects the ward’s opinions, including those previously

86 Cf. K. Svoboda, ‘Jmenovani a odvolani opatrovnika. Komentat k § 463’ [Appointment and Removal
of a Guardian. Commentary to Section 463], in: J. Svestka, J. Dvotak, J. Fiala et al, Obcansky
zakonik. Komentat. Svazek I [Civil Code. Commentary. Volume I], 2nd ed., Wolters Kluwer
CR, Praha 2020, p. 1035.

57



expressed by the ward, as well as the ward’s beliefs and religion, and takes
them into account continuously, and acts accordingly while arranging the
ward’s affairs. Where this is not possible (e. g. as a result of ward’s mental
disorder, the ward is not able to express his opinions and beliefs or these
would have negative impact on the ward if respected), the guardian acts in the
interests of the ward. The guardian ensures that the ward’s way of life is not
in conflict with the ward’s abilities and in accordance with the ward’s specific
ideas and wishes unless there are justified reasons not to do so (Section 467
of the CC)

f.  what are the duties of the representative/support person in terms
of informing, consulting, accounting and reporting to the adult, his
family and to the supervisory authority?

In addition to the main duties mentioned before, a guardian’s other duties
include maintaining regular contact with the ward in a convenient manner and
necessary scope, expressing real interest in the ward, and caring about the
ward's health, and making sure that his or her rights are performed and
interests protected. Where the guardian makes decisions regarding the ward’s
affairs, the guardian explains comprehensibly the nature and consequences of
such decisions to the ward (Section 466 of the CC). In justified circumstances,
the court may order the guardian to take out insurance with sufficient coverage
should the guardian cause damage to the ward or another person while
performing the guardian’s duties (Section 465(2) of the CC). A legal
representative®” may not deprive the person represented of a thing of
sentimental value, unless it is justified on the grounds of a threat to life or
health and, where a minor without full legal capacity is concerned, also other
serious grounds. The person represented must be able to keep the thing of
sentimental value even when admitted to a healthcare facility, a social
services facility, a facility for the social and legal protection of children, or
other similar facility (Section 459 of the CC). Where the legal representative
or the guardian administers the assets and liabilities, the guardian is to perform
ordinary administration® of the assets and liabilities. For matters which are
not ordinary (e. g. selling the property or changing its nature), the disposition

87 Even though the provision expressly provides only for a legal representative, the rule applies to a

guardian as well. Cf., for example, ‘Zakaz odejmuti véci zvlastni obliby. Komentar k § 459’
[Prohibition to Deprive a Person of a Thing of Sentimental Value. Commentary to Section 459],
in: P. Lavicky et al., Obcansky zakonik. I. Obecna ¢ast (§ 1-654). Komentat. [Civil Code I.
General Part (Sections 1-654). Commentary], Ist ed., C. H. Beck, Praha 2014, p. 1694.

88 Although the provision refers to “ordinary” administration, it should be understood as “simple”
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administration under Section 1405 et seq., which states that a person charged with the simple
administration of the property of another performs all the acts necessary for the preservation of
the property. This differs from full administration under Section 1409 et seq., which states that
a person charged with the full administration of the property of another increases the property
and makes it productive in the interest of the beneficiary.



26.

of the assets and liabilities of the person represented must be approved by the
court (Section 461(1) of the CC).

g.  are there other duties (e.g. visiting the adult, living together with
the adult, providing care)?

Cf. previous points.

h. is there any right to receive remuneration (how and by whom is it
provided)?

The basic rule states that a guardian may not request remuneration for the
representation from the person represented. However, if the guardian’s duties
include the administration of assets and liabilities, remuneration may be
awarded. The amount of the remuneration is determined by the court, which
takes into consideration the costs of the administration, the value of the
property administered, and the proceeds from the property, as well as the time
and work demands required to administer the property (Section 462 of the
CCQ). It follows from the above that a guardian is not entitled to remuneration
ex lege, automatically. The guardian must petition the court to decide on the
remuneration (it is the guardian’s right; the guardian may not be forced to
receive remuneration).

The remuneration for representation is awarded from the ward’s resources
administered by the guardian. It is limited by the amount of these resources.
Since it is an obligation between the guardian and the ward, the ward should
be represented by a guardian ad litem in the proceedings to award
remuneration (Section 460 of the CC).%

Provide a general description of how multiple representatives/support

persons interact, if applicable. Please consider:

a. if several measures can be simultaneously applied to the same adult,
how do representatives/support persons, appointed in the frame-
work of these measures, coordinate their activities?

b. if several representatives/support persons can be appointed in the
framework of the same measure, how is authority distributed
among them and how does the exercise of their powers and duties

89 Cf. K. Svoboda, ‘Odména za zastoupeni. Komentai k § 462’ [Remuneration for Representation.

Commentary to Section 462], in: J. Svestka, J. Dvoiak, J. Fiala et al, Obcansky zakonik. Komen-
tat. Svazek I [Civil Code. Commentary. Volume I], 2nd ed., Wolters Kluwer CR, Praha 2020, p.
1034.
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take place (please consider cases of concurrent authority or joint
authority and the position of third parties)?

Cf. part I11. 23. ¢)

Safeguards and supervision

27. Describe the organisation of supervision of state-ordered measures. Pay

attention to:

a. what competent authority is responsible for the supervision?

The supervision of guardianship takes two forms. Section 472 et seq. of
the CC provides for the option of setting up a guardianship board, which
— if set up — performs certain tasks of supervision of the guardian.®® The
remaining tasks of supervision are performed by the court. Where it is
not possible to set up the guardianship board due to a lack of interest of
a sufficient number of persons or for other reasons, the court may decide
upon the petition of persons close to the ward or his or her friends that
the powers of the board will be performed by only one of those persons,
and at the same time, it will decide on the appointment of such person.
Where a guardianship board is not set up and the procedure under the
previous sentence is not possible either, the measures regarding the ward

90 A guardianship board (council) is enacted in details in Sections 472 to 484 of the CC. If a guardian
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is appointed, the ward or any of his close persons may request the establishment of a guardian-
ship board; the guardian shall convene a meeting of the persons close to the ward and his friends,
if they are known to the guardian, so that the meeting may be held within thirty days after the
receipt of the request. If the meeting is not convened in time or does not take place for any other
reason, or if the guardianship board is not elected at the meeting, the meeting is convened by a
court, even of its own motion (Section 472(1) of the CC). The meeting may be attended by the
ward, any close person of the ward and any of his friends, even if uninvited; each of them has
one vote. If the meeting is attended by at least five persons, the guardianship board may be
elected (Section 472(2) of the CC). A guardianship board has at least three members (Section
474 of the CC). Without the consent of the guardianship board, a guardian may not decide to:
(a) change the residence of the ward, (b) place the ward in a closed institution or a similar facility
unless evidently required by his health condition, or (c) interfere with the integrity of the ward,
unless the interference is without serious consequences (Section 480(1) of the CC). Without the
consent of the guardianship board, a guardian may not dispose of the property of the ward in the
case of: (a) acquisition or alienation of property with a value exceeding one hundred times the
minimum living level for an individual under another legal regulation, (b) acquisition or aliena-
tion of property exceeding one third of the property of the ward, unless such one third has only
a negligible value, or (c) receipt or provision of a loan for consumption, credit or security in the
values under paragraph (a) or (b), unless such a decision also requires court approval (Section
480(2) of the CC). If it is in the interests of the ward, the guardianship board may resolve on
other decisions made by the guardian concerning the ward which are to be subject to its approval;
such resolutions may not limit the guardian beyond what is reasonable given the circumstances
(Section 480(3) of the CC).



or the ward’s assets and liabilities taken by the guardian are approved by
the court instead of by the guardianship board (Section 482 of the CC).

what are the duties of the supervisory authority in this respect?

At its regular meeting, a guardianship board discusses the guardian’s
report on his or her activities related to the ward’s affairs, and comments
on the inventory of the ward’s assets and liabilities, the account of their
administration, and the account of the guardian’s remuneration for the
administration of assets and liabilities, if any. If the board so resolves, an
authorised member of the board files a petition with the court to change
the amount of the guardian’s remuneration for the administration of the
ward’s assets and liabilities. If the board so resolves, an authorised
member of the board files a petition with the court to terminate the
guardianship, or to remove the guardian from his or her position and
replace the guardian with another person (Section 479 of the CC).
Without the consent of the guardianship board, the guardian may not
decide in the following matters: (a) changing the ward’s residence, (b)
placing the ward in an institution the ward cannot leave or in a similar
facility if it is not clearly required due to the ward’s health, or (c)
interfering with the ward’s integrity, unless the intervention is without
any serious consequences (Section 480(1) of the CC).

Without the consent of the guardianship board, the guardian may not
dispose of the ward’s property in the following cases: (a) acquisition or
alienation of property of a value exceeding hundredfold the minimum
living amount of an individual under another legal regulation, (b)
acquisition or alienation of property exceeding one third of the ward’s
property, unless such third corresponds to only a negligible value, or (c)
acceptance or provision of a loan for consumption, of a loan, or of a
security of the value under (a) or (b), unless the consent of the court is
also required for such decisions (Section 480(2) of the CC).

Where it is in the interest of the ward, the guardianship board may resolve
that further decisions regarding the ward made by the guardian are to be
subject to its consent; such measure must not limit the guardian to an
unreasonable extent considering the circumstances (Section 480 of the
CC).

The supervision of a guardian appointed for an individual is also
regulated in Section 48 of the SJPA, under which the court supervises
whether the guardian is duly performing his or her duties. The court may
take other appropriate measures to do so.

In addition to the above, it should be added that where the legal
representative or the guardian administers the assets and liabilities of the
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person represented, the guardian is to perform the ordinary administration
of the assets and liabilities. In case of matters which are not ordinary, the
disposal of assets and liabilities of the person represented must be
approved by the court. A gift, inheritance, or legacy for the person
represented conditioned by the administration by a third party are
excluded from the administration under subsection 1. However, the legal
representative or guardian may refuse to accept such gift, inheritance, or
legacy; the refusal must be approved by the court (Section 461 of the
CC). The guardian who administers the assets and liabilities of the ward
compiles an inventory of the administration of the assets and liabilities
within two months of his or her appointment as guardian, and delivers
the inventory to the court, the ward, and the guardianship board (Section
485 of the CC).

what happens in the case of malfunctioning of the
representative/support person? Think of: dismissal, sanctions, extra
supervision;

If the guardian fails to perform his or her duties, the court removes him
or her from the position of guardian (most often, is the ward or his
relatives, who complain about the performance of guardianship). Since
the guardianship is still necessary, the court appoints a new guardian for
the ward (Section 463(2) of the CC). In the case of the guardianship of
an individual, the guardianship passes onto a public guardian until a new
guardian is appointed (Section 468 of the CC).

describe the financial liability of the representative/support person
for damages caused to the adult;

If damage is caused to the ward by the guardian’s breach of a duty, the
guardian must compensate the damage to the ward (the injured party)
under Section 2909 et seq. of the CC. Damage is compensated by
restoration to the original state. If it is not reasonably possible or if
requested by the injured party, the damage is compensated by money
(Section 2951(1) of the CC). The actual damage and the amount which
the injured has lost (lost profit) is compensated. Where the actual damage
lies in incurring a debt, the injured party has the right to be discharged of
the debt or compensated by the wrongdoer (Section 2952 of the CC).

In addition to the duty to compensate damage under civil law, the
guardian might also be liable to criminal sanctions.’! The guardian could
commit the crime of breaching a duty while administering the property
of another, either by negligence (Section 221 of the Criminal Code) or
intentionally (Section 222 of the Criminal Code). Since the guardian has

91 Under Act No. 40/2009 Sb., the Criminal Code (“Criminal Code™).
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a special duty to act in the interest of the victim (cf. Section 465 and 467
of the CC), harsher punishment might be imposed on the guardian (in the
case of both provisions of the Criminal Code mentioned above).

describe the financial liability of the representative/support person
for damages caused by the adult to contractual parties of the adult
and/or third parties to any such contract.

The explanation in the first paragraph of the previous response is also
applicable to the guardian’s liability for damage caused to third parties.

There is no particular provision on liability of the guardian for damages
caused by the ward. There are only general rules about damage caused
by a person unable to assess the consequences of his acts in Section 2920
and following of the CC. A person who suffers from a mental disorder
shall provide compensation for the damage caused if he was capable of
controlling his behaviour and assessing its consequences. However, if
this person was not capable of controlling his behaviour and assessing its
consequences, the injured party shall be entitled to compensation only if
it is fair, having regard to the financial circumstances of the wrongdoer
and the injured party (Section 2920 of the CC). The person who has
neglected to exercise proper supervision over a tortfeasor (this can be also
a guardian) shall compensate the damage jointly and severally with the
tortfeasor. If the tortfeasor does not have the duty to provide
compensation for damage, the victim is compensated by the person who
neglected to exercise supervision over the tortfeasor (Section 2921(1) of
the CC).

28. Describe any safeguards related to:

a.

types of decisions of the adult and/or the representative/support
person which need approval of the state authority;

Cf. part 27 b) above.

unauthorised acts of the adult and of the representative/support
person;

The provision governing cases of exceeding the right to represent applies
to legal representation, guardianship, as well as contractual representa-
tion. Under Section 440 of the CC, where a representative (that is, the
guardian) exceeds the right to represent, the juridical act is binding on the
person represented (that is, the ward) if the person represented approves
the juridical act without undue delay. Otherwise, the act is binding on
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the person who has acted on behalf of another (the guardian). The person
who has been represented and who acted in good faith may request from
the actor to perform what has been agreed or to compensate the damage.
In the case of a guardian and a ward, it must be considered that the ward’s
condition might mean that the ward is not able to approve the juridical
act made by the guardian while exceeding his right to represent.

As for acts made by a person whose legal capacity has been limited or
acts made by a person suffering from a mental disorder whose legal ca-
pacity has not been limited, cf. part II. 14. (on a general level, regarding
Section 581 of the CC). An unauthorised act by the adult may not occur
in the case of a person for whom a guardian has been appointed but whose
legal capacity has not been limited.

ill-conceived acts of the adult and of the representative/support per-
son;

There are no special provisions concerning ill-conceived acts in the Civil
Code. However, given the fact that the guardian acts in the interests of
the ward (if it is not possible to take into consideration the ward’s opin-
ions and declarations, cf. Section 467 of the CC), it is evident the guard-
ian should try to remedy any ill-conceived act in a suitable manner. For
example, a ward enters into a contract, not knowing that the guardian has
the opportunity to enter into such contract for the ward under more ad-
vantageous conditions. In that case, the guardian should try to use the
option of withdrawing from the contract (where the law or the contract
allow withdrawal, which is the case, in particular, of relationships be-
tween the consumer and the seller, when it is also possible to invoke the
unconscionability of certain provisions, etc.) or try to negotiate an
amendment to the contract (with the aim to either terminate the obligation
under the contract as such or to modify the ward’s rights and duties, so
that — ideally — they correspond to the more advantageous offer that was
available to the guardian.

conflicts of interest
For conflicts of interest, cf. part 23 a) above.

Please consider the position of the adult, contractual parties and
third parties.

End of the measure

29. Provide a general description of the dissolution of the measure. Think
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The regulation of the termination of guardianship in the Civil Code is
fragmented rather than unified. In general, guardianship terminates if it is no
longer necessary.

Guardianship which was established in relation to the limitation of legal capacity
terminates if full legal capacity has been restored (by the court), and the ground
for the guardianship is no longer applicable. The need for the guardianship no
longer exists in this case. However, this does not preclude the possibility that a
court might at some time in the future come to the conclusion that the individual
needs guardianship for a reason other than the limitation of legal capacity.
Guardianship does not terminate upon the guardian’s death or removal from his or
her position, and until the court appoints a new guardian, it is passed onto a public
guardian under another legal regulation (Section 468 of the CC).

A guardian may request to be removed from his or her position, either because (in
the guardian’s opinion) the guardianship is no longer necessary, or it is still
necessary, but the current guardian may no longer be or want to be the guardian
(Section 463 of the CC).

The removal of a guardian from his or her position upon the ward’s petition is
expressly regulated only in the case of a guardian appointed upon the petition of
an individual who, due to health reasons, has difficulties administering his or her
assets and liabilities or defending his or her rights. If such individual had the
possibility to file a petition for the appointment of a guardian, the individual may
also file a petition to remove the guardian from his or her position (Section 469 of
the CC).

Guardianship terminates also once the juridical act for which it was established
has been made.

In the case of the guardianship of a child who has not yet acquired full legal
capacity, a guardian who has not been appointed only for the purposes of a specific
juridical act is released from his or her position by the court also where the ground
for which the guardian has been appointed is no longer applicable (Section 947 of
the CC). There is no reason for the procedure to be any different in the case of a
vulnerable adult.

If the ward believes that the guardianship is no longer necessary, he or she may
file a petition to terminate the guardianship. The petition to terminate guardianship
may also be filed by an authorised member of the guardianship board if the
guardianship board so resolves (Section 479(3) of the CC).
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Reflection

30.

Provide statistical data if available.

The data below covers the period from the date of effect of the current Civil
Code, i.e., from 1 January 2014. Statistical yearbooks up to the year 2019
were available at the time of completion of this paper (1 July 2022).%2

Figure 5. Appointment of a Guardian

Appointment of a Guardian

For a person who, due to
For a person who, due to
health reasons, has diffi-
health reasons, has difficul-
culties defending his or

For a person with limited ties defending his or her Removal
her rights, without the
Year legal capacity rights, upon the petition of ofa
limitation of legal capac-
the person (Section 469 of | guardian
ity (Section 465 of the
the CC)
CO)
) in to- in to-
private | public private | public private | public | in total
tal tal
2014 | 2,191 841 3,032 --- --- /* 797 69 866/* 313
2015 | 7,870 | 3,068 | 10,938 --- --- /* 1,334 135 1,469/* 480
2016 | 9,354 | 3,898 | 13,252 --- --- /* 25 12 37/* 639
2017 | 7,016 | 3,011 | 10,027 | 2,347 327 2,674 44 12 56 611
2018 | 7,825 | 3,670 | 11,495 | 1,984 193 2,177 47 11 58 673
2019 | 8,604 | 4,106 | 12,710 | 1,879 169 2,048 80 9 89 735

/* The method used to report the number of guardians under Section 465 of
the CC and under Section 469 of the CC from 2014 to 2016 was different
from the method introduced from the 2017 statistical yearbook onwards.
Based on a detailed study of the yearbooks, it seems that from 2014 to 2015,
all cases of guardians appointed for persons who, due to health reasons, have
difficulties administering their rights were reported under Section 469 of the
CC (regardless of whether under Section 465 of the CC or Section 469 of the

92 Available at: https://cslav.justice.cz/InfoData/statisticke-rocenky.html.
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CC). But in 2016, only guardians under Section 469 of the CC were reported,
and guardians appointed on the same grounds, but under Section 465 of the
CC, were not reported at all in 2016 by mistake.

31. What are the problems which have arisen in practice in respect of the
state-ordered measures (e.g. significant court cases, political debate,
proposals for improvement)? Have the measures been evaluated, if so
what are the outcomes?

Compared to the previous legislation, current legal regulation of guardianship
places greater emphasis on respecting the personality of the ward, his opinions or
beliefs and on protecting his rights and interests. The legislation also emphasises
that the court should obtain information about the person for whom it appoints a
guardian directly, by seeing him or her (which can be demanding for the courts),
not just indirectly (e.g. from the file only). In this respect, there has been a positive
shift from the previous legislation. On the other hand, the regulation of
guardianship boards is problematic because it may be too burdensome for the
courts (especially if there is a medical facility for persons with mental disorders in
the court's district). The purpose and objective of a guardianship board is to
enhance the supervision of the guardian without burdening the court. The idea of
guardianship boards is not new in the Czech Republic. Already before the Second
World War, “tutorship boards” for the supervision of tutors were considered (but
the idea was never implemented). However, the basic difference between these
two concepts is the number of such boards. Originally, there was to be one
tutorship board in the jurisdiction of each court that would supervise all tutors
under its jurisdiction. However, the current concept under the Civil Code means
that there is one guardianship board for one ward only. The court therefore must
make a difference between a ward with a guardianship board and a ward without
one in order to adjust its supervision of the specific guardian. This procedure is
quite burdensome for the courts.

SECTION 1V — VOLUNTARY MEASURES

Overview

32. What voluntary measures exist in your jurisdiction? Give a brief
definition of each measure.

The current Civil Code provides for several options in terms of voluntary
measures.
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The first is the continuing power of attorney [pfedbézné prohlaseni], that is a
unilateral legal act made by an individual who anticipates his or her own (future)
inability to make legal acts autonomously; the inability might arise — or not — in
the future. An individual may express the will to have his matters managed in a
certain way or by a certain person, or to have a specific person become his
guardian within the continuing power of attorney. It functions as a preventive
measure.

Another measure available is assisted decision-making [ndpomoc pfi
rozhodovani] that is suitable if an individual needs assistance in decision-making
due to complications resulting from his mental disorder, and the presumptive
assisting person agrees on the provision of assistance.

The last possible measure is called representation by a household member
[zastoupeni ¢lenem domacnosti] and it is a kind of voluntary legal representation
(that differs from guardianship) that can be a solution to the situation of mentally
ill persons who are disabled to make legal acts.

33. Specify the legal sources and the legal nature (e. g. contract; unilateral
act; trust or a trust-like institution) of the measure. Please consider,
among others:

a. the existence of specific provisions regulating voluntary measures;
b. the possibility to use general provisions of civil law, such as rules gov-
erning ordinary powers of attorney.

All above mentioned voluntary measures are governed by the provisions of
Book One (General Provisions), Title II (Persons), Chapter 2 (Natural persons) of
the Civil Code. Further details on regulation of each voluntary measure are as fol-
lows:

The continuing power of attorney [pfedbézné prohlaseni] is primarily regu-
lated under Section 38 et seq. of the CC. It is a unilateral legal act as well as an
unaddressed legal act, the creation (perfection) of which does not require a specific
addressee.”® Where the granter does not set out the scope and method of admin-
istration in the continuing power of attorney (which is not required for the power
of attorney to be valid), the general provisions of the Civil Code governing the
administration of the property of others (Section 1400 et seq. of the CC**) apply.

93 D. Prudikovéa and M. Matiasko, in F. Melzer, P. Tégl et al., Obcansky zékonik. Velky komentat.
Svazek I [Civil Code. Comprehensive Commentary. Volume I], Leges, Praha 2013, p. 399.

94§ 1400 (1) Kazdy, komu je svéfena sprava majetku, ktery mu nepatfi, ve prospéch nékoho jiného
(dale jen ,,beneficient”), je spravcem ciziho majetku. (2) M4 se za to, ze spravce pravné jedna
jako zastupce vlastnika. Section 1400 (1): Any person who is entrusted with the administration
of property which does not belong to him for the benefit of another (hereinafter a “beneficiary”),
is an administrator of the property of another. (2) An administrator is presumed to make juridical
acts as the owner’s legal representative.
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These provisions create a general framework for the exercise of of the attorney’s
function, including the rules regarding the simple or full administration of the
granter’s affairs. In any case, the attorney exercises his or her powers and duties
with due managerial care (Section 1411 of the CC). The power of attorney may
also contain the granter’s instructions in which case the relationship may be con-
sidered an obligation arising out of a contract of mandate®, including any contrac-
tual liability.

Assisted decision-making [napomoc pfi rozhodovani] is primarily regulated
under Section 45 et seq. of the CC. It has the form of an agreement (contract)
between the supported person and the support person. The general provisions on
contracts in the Civil Code shall also apply to the contract giving rise to the as-
sisted decision-making to the extent that the nature of the assisted decision-making
does not preclude it.

The core provisions concerning the representation by a household member
[zastoupeni ¢lenem domAcnosti] are Section 49 et seq. of the CC.%® Because it is a
specific legal representation, other provisions on the legal representations (espe-
cially Section 457 et seq. of the CC) shall be subsidiary applied. This representa-
tion has special features (see below).

34. If applicable, please describe the relation or distinction that is made in
your legal system between the appointment of self-chosen representa-
tives/support persons on the one hand and advance directives on the
other hand.

The meaning of advance directives (as described in the Definitions section of
this questionnaire) merges with the meaning of the continuing power of attorney
[pfedbézné prohlaseni] because the continuing power of attorney represents a way

95 A. Lomozova and Z. Spacilova, in J. Petrov et al., Obc¢ansky zakonik. Komentai [Civil Law. Com-
mentary], 2nd ed., C. H. Beck, Praha 2019, p. 96.

96 Section 49 (1): If a mental disorder prevents an adult who has no other representative to make
juridical acts, he may be represented by his descendant, ancestor, sibling, spouse or partner, or a
person who had lived with the person represented in a common household before the creation of
representation for at least three years. (2) The representative shall inform the person represented
that he will represent him, and shall clearly explain to him the nature and consequences of rep-
resentation. If the person to be represented refuses that, the representation is not created; the
ability to make a wish is sufficient to express the refusal. [§ 49 (1) Brani-li duSevni porucha
zletilému, ktery nema jiného zastupce, samostatné pravné jednat, mize ho zastupovat jeho poto-
mek, pfedek, sourozenec, manzel nebo partner, nebo osoba, ktera se zastoupenym zila pted vzni-
kem zastoupeni ve spole¢né domacnosti alespon tfi roky. (2) Zastupce da zastoupenému na
védomi, ze ho bude zastupovat, a srozumitelné mu vysvétli povahu a nasledky zastoupeni. Od-
mitne-li to ¢lovek, ktery ma byt zastoupen, zastoupeni nevznikne; k odmitnuti postaci schopnost
projevit piani.]
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to appoint the self-chosen representatives/support persons as well as to give in-
structions or wishes concerning issues that may arise in the event of incapacity.

35. Which matters can be covered by each voluntary measure in your legal
system (please consider the following aspects: property and financial
matters; personal and family matters; care and medical matters; and
others)?

The continuing power of attorney [piedbézné prohlaseni] covers three basic
areas: any individual who has the legal capacity to do so, may do the following:

- determine (in a positive or negative way) for his or her affairs to be adminis-
tered in a certain way, i.e., give instructions regarding a certain factual or legal
act related to his or her affairs;

- designate a certain (specific) person to administer his or her affairs, by stating
the person’s name and surname, or the person’s relationship to the individual
(e.g., my younger brother);

- express his or her will for a specific person to become the individual’s guard-
ian [opatrovnik], or also designate a substitute in case the designated guardian
is not able or willing to assume the position.

The range of matters that may be covered by the continuing power of attorney
includes both property matters (e.g., administration of assets) and personal matters
(e.g., determination of future residence).’’

A continuing power of attorney does not allow authorising, or designating, any
person to act for the granter in matters related to entering into marriage and its
termination, the exercise of parental right and duties (parental responsibility), and
in relation to disposition mortis causa, including disinheritance.”®

97 K. Cuhelova., in P. Lavicky et al., Ob&ansky zakonik I. Obecna &ast (§ 1-654). [Civil Law. Com-
mentary], 2nd ed., C. H. Beck, Praha 2022, p. 162.

98 A. Lomozova and Z. Spacilova, in J. Petrov et al., Ob¢ansky zakonik. Komentat [Civil Law. Com-
mentary], 2nd ed., C. H. Beck, Praha 2019, p. 97.
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Given the wording of Section 64 of the CC®, it is inferred that a continuing
power of attorney may not incapacitate an individual to make legal acts autono-
mously in ordinary matters of daily life!” (e.g., buying groceries, paying the rent,
giving customary gifts to family members and the like).

Where an individual needs assistance in decision-making [napomoc pii rozh-
odovani] because he or she has difficulties with decision-making due to a mental
disorder, he or she may enter into an agreement to provide support, which may
take several forms:

- the support person is present, with the consent of the supported person, when
the supported person makes legal acts;

- the support person procures the necessary data and information to make such
legal act; and

- the support person provides advice to the supported person with respect to his
or her legal acts.

The law does not define any specific areas where such assistance may be pro-
vided, or any other limitations in this respect. In any case, the support person is to
act in the interests of the supported person (Section 47 of the CC'%").

99 § 64 Rozhodnuti 0o omezeni svépravnosti nezbavuje ¢lovéka prava samostatné pravné jednat v
béznych zalezitostech kazdodenniho zivota. Section 64: The decision to limit legal capacity does
not deprive the individual of the right to make legal acts autonomously in ordinary matters of
daily life.

100 D. Prudikova and M. Matiasko, in F. Melzer, P. Tégl et al., Obcansky zakonik. Velky komentaf.
Svazek I [Civil Code. Comprehensive Commentary. Volume I], Leges, Praha 2013, p. 399.

101 Section 47 (1): The assisting person must not jeopardise the interests of the person receiving as-
sistance by exerting improper influence or unjustly enrich himself at the expense of the person
receiving assistance. (2) In carrying out his duties, the assisting person shall proceed in accord-
ance with the decisions of the person receiving assistance. If the person receiving assistance
makes a juridical act in writing, the assisting person may affix his signature, indicating his posi-
tion and, where applicable, the support provided to the person receiving assistance; the assisting
person may also invoke the invalidity of the juridical act made by the person receiving assistance.
[§ 47(1) Podptirce nesmi ohrozit zajmy podporovaného nevhodnym ovliviiovanim, ani se na
ukor podporovaného bezdiivodné obohatit. (2) Podptrce postupuje pii plnéni svych povinnosti
v souladu s rozhodnutimi podporovaného. Pokud podporovany pravné jedna v pisemné forme,
muze podpirce piipojit svilj podpis s uvedenim své funkce, popfipadé i s idajem o podpofe,
kterou podporovanému poskytl; podplirce ma i pravo namitat neplatnost pravniho jednani pod-
porovaného.]
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According to the Section 52 of the CC!%2, the representation by a household
member [zastoupeni ¢lenem domacnosti] covers so-called ordinary matters, as is
consistent with the life circumstances of the person represented. These matters
comprise property and non-property issues that do not depart from the ordinary
life of the person represented. The range of legal acts that the representative is
entitled to take is based on the life circumstances of the individual represented and
will therefore vary depending on the person and situation of the person repre-
sented.

Start of the measure
Legal grounds and procedure

36. Who has the capacity to grant the voluntary measure?

The continuing power of attorney [pfedbézné prohlaSeni] may be granted by
an individual who has experienced symptoms of a gradually progressing mental
disorder, i.e., an anomaly from his or her normal mental state (e.g., Alzheimer’s
disease, dementia).!®

It can be made by a person with full legal capacity, but legal doctrine also
allows for the power of attorney to be made by a minor without full legal capac-
ity,'™ or an adult who is already experiencing symptoms of a mental disorder, but
whose condition still makes it possible for him or her to make the power of attor-
ney, since he or she is fully aware of its effects.

In the case of decision-making assistance [napomoc pti rozhodovani], the sup-
ported person is an individual who already/now (as opposed to the future)? needs
assistance in decision-making because he or she has difficulties with decision-

102 Section 52 (1) Representation covers ordinary matters, as is consistent with the life circumstances
of the person represented. However, the representative may not give consent to an interference
in mental or physical integrity of the individual with permanent consequences.

§ 52 (1) Zastoupeni se vztahuje na obvyklé zalezitosti, jak to odpovida zivotnim pomériim zastoupen-
¢ho. Zastupce vsak neni opravnén udélit souhlas k zasahu do dusevni nebo télesné integrity
¢loveéka s trvalymi nasledky.

103 O. Frinta and D. Frintov4, in J. Dvofdk, J. Svestka, M. Zuklinova et al., Ob&anské pravo hmotné.
Svazek 1. Dil prvni: Obecna ¢ast, [Substantive Civil Law. Volume 1. Part One. General Part],
2nd ed., Wolters Kluwer CR, Praha 2016, p- 228 et seq.

104 D. Prudikova and M. Matiagko, in F. Melzer, P. Tégl et al., Ob¢ansky zakonik. Velky komentar.
Svazek I [Civil Code. Comprehensive Commentary. Volume I], Leges, Praha 2013, p. 397. Also
A. Lomozova and Z. Spacilova, in J. Petrov et al., Obcansky zékonik. Komentaf [Civil Law.
Commentary], 2nd ed., C. H. Beck, Praha 2019, p. 96.
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making due to a mental disorder. The mental disorder might be of a nature that
does not require that the legal capacity of the person be limited.

As a rule, the supported person should be able to evaluate the advice given by
the support person, i.e., should have sufficient mental capacity in this respect.

The representation by a household member [zastoupeni ¢lenem domacnosti]:
The person represented must be an adult and must suffer from a mental disorder
which makes it difficult for him or her to act legally, but he or she need not initiate
the representation.

37. Please describe the formalities (public deed; notarial deed; official regis-
tration or homologation by court or any other competent authority; etc.)
for the creation of the voluntary measure.

A continuing power of attorney [pfedbézné prohlaseni] must be made in writ-
ing, either in the form of a notarial deed, or a dated private instrument confirmed
by two witnesses. The witnesses must provide information in the confirmation that
allow them to be identified. Only persons without any interest in the power of
attorney and who are not blind, deaf, mute, and who know the language of the
power of attorney may become witnesses. The witnesses must sign the power of
attorney and confirm the ability of the granter to act and understand the content of
the power of attorney.

Where the power of attorney executed in the form of a public instrument also
includes the designation of a guardian, the notary drafting the public instrument
enters, through remote access, information on the author of the power of attorney,
the designated guardian, and the author of the public instrument in the non-public
Register of Declarations on the Designation of a Guardian, kept in digital form by
the Notarial Chamber of the Czech Republic.

If the continuing power of attorney is made by a person who is blind or who
cannot or is not able to read or write, the power of attorney must be read out loud
by a witness who has not drafted the document. The blind person or the person
who cannot or is not able to read or write confirms in the presence of the witnesses
that the instrument contains his or her true will (Section 40(1) of the CC).

Where the power of attorney is made by a person with a sensory disability who
is not able to read or write, the content of the instrument must be interpreted by
the witness who has not drafted the document to the person in a mode of commu-
nication chosen by that person.
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All witnesses must understand the mode of communication used for interpret-
ing the content of the instrument. The granter confirms, in the chosen mode of
communication and in the presence of the witnesses, that the instrument contains
his or her true will (Section 40(1) of the CC).

The decision-making assistance agreement between the supported person and
the support person can be executed in writing but the parties can also express their
will to execute the contract directly before a court.

In the case of representation by a household member [zastoupeni ¢lenem
domacnosti], it is necessary that the representative informs the person represented
that he or she intends to represent him or her (there is no specific form prescribed
by law for this information). In addition, the person represented should not refuse
the representation on his or her behalf (even inexplicitly). If the person represented
refuses the representation, no representation by a household member occurs.

38. Describe when and how the voluntary measure enters into force. Please

consider:
a. the circumstances under which voluntary measures enter into force;
b. which formalities are required for the measure to enter into force

(medical declaration of diminished capacity, court decision, admin-
istrative decision, etc.)?

c. who is entitled to initiate the measure entering into force?

d. is it necessary to register, give publicity or to any other kind of notice
of the entry into force of the measure?

Where a court resorts to limiting the legal capacity of a person who has ex-
pressed his or her will in the continuing power of attorney prior thereto, it must
take into consideration the ward’s wishes when selecting the guardian, i.e., the
wishes expressed in the form of a continuing power of attorney, as well as sugges-
tions made by persons close to the ward if these persons act in his or her interest.

With regard to publicity and formalities, what was stated above in response to
question 37 applies.

A decision-making assistance agreement becomes effective upon approval by
the court. The court would not approve such agreement were it to come to the
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conclusion — with regard to the nature of the mental disorder of the supported per-
son — that assisted decision-making is not a suitable measure.'%

With regard to formalities, what was stated above in response to question 37
applies.

The representation by a household member [zastoupeni ¢lenem domacnosti]
shall arise in accordance with Section 50 of the CC if it is approved by the court.
The court will not be satisfied with the representative's allegations alone, but will
also seek to ascertain the views of the person represented.

With regard to other formalities, what was stated above in response to question
37 applies.

Appointment of representatives/support persons

39. Who can be appointed representative/support person (natural person,
public institution, CSQO’s, private organisation, etc.)? Please consider:

a. what kind of requirements does a representative/support person
need to meet (capacity, relationship with the grantor, etc.)?
what are the safeguards as to conflicts of interests?

c. can several persons be appointed (simultaneously or as substitutes)
as representative/support person within the framework of one single
measure?

The continuing power of attorney [pfedbézné prohlaseni]: the court always
takes care to ensure that the selection of the guardian does not make the ward
distrust the guardian (cf. Section 62 of the CC!%) if the court decides on limiting
the legal capacity of the ward.

105 D. Prudikova and M. Matiasko, in F. Melzer, P. Tégl et al., Obcansky zakonik. Velky komentaf.
Svazek I [Civil Code. Comprehensive Commentary. Volume I], Leges, Praha 2013, p. 419.

106 Section 62: In its decision to limit the legal capacity of an individual, a court shall appoint a guard-
ian for the individual. When choosing a guardian, the court shall take into account the wishes of
the ward, his needs as well as the suggestions of close persons of the ward, provided that they
pursue his well-being, and ensure that by choosing a guardian the court does not establish a
relationship of mistrust of the ward towards the guardian. § 62: V rozhodnuti o omezeni
svépravnosti jmenuje soud ¢lovéku opatrovnika. Pii vybéru opatrovnika pfihlédne soud k pranim
opatrovance, k jeho potieb¢ i k podnétim osob opatrovanci blizkych, sleduji-li jeho prospéch, a
dba, aby vybérem opatrovnika nezalozil nediivéru opatrovance k opatrovnikovi.
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A guardian must be legally capable under Section 63 of the CC, cannot be one
whose interests conflict with those of the ward, cannot be the operator of a facility
where the ward resides or which provides services to the ward, or a person de-
pendent on such a facility. If one of these obstacles exists, the court shall not ap-
point the person named as guardian (Section 471(2) of the CC).

The conflict of interests between the guardian and the ward is then resolved by
the appointment of a conflict guardian [kolizni opatrovnik] by the court (Section
460 of the CC). According to Section 464 of the CC, only one guardian may be
appointed for a person, unless it is for the administration of his or her property.

If a special guardian is appointed for the administration of the property (or of
part of the property) of the ward and at the same time the guardian of the ward is
appointed, the latter shall exclusively represent the ward before the court, even if
the matter concerns the property of the ward.

There may be one or more support persons.'?’ The support person [podptirce]

is typically a natural person, in particular a person close to the supported person
[a member of the family or household], but it may also be a legal entity.'%® The
law leaves the choice of the support person exclusively to the supported person.

The court will not approve a decision-making assistance agreement if the in-
terests of the support person are in conflict with the interests of the supported per-
son (Section 46 of the CC).

The representative in case of the representation by a household member
[zastoupeni ¢lenem domacnosti] may be a descendant, ancestor, sibling, spouse or
partner, or a person who had lived with the person represented in a common house-
hold before the creation of representation for at least three years and who has legal
capacity to act. The next statutory requirement is that the person represented does
not have another representative, which according to the legal doctrine means that
he or she cannot have another representative for matters to be handled by the rep-
resentative within the representation by a household member'®. The person rep-
resented may have more than one representative, as will be described.

107 O. Frinta and D. Frintov4, in J. Dvoik, J. Svestka, M. Zuklinova et al., Ob&anské pravo hmotné.
Svazek 1. Dil prvni: Obecna ¢ast, [Substantive Civil Law. Volume 1. Part One: General Part],
2nd ed., Wolters Kluwer CR, Praha 2016, p- 230.

108 A. Lomozova and Z. Spacilova, in J. Petrov et al., Ob¢ansky zakonik. Komentat [Civil Law. Com-
mentary], 2nd ed., C. H. Beck, Praha 2019, p. 102.

109 K. Cuhelova., in: P. Lavicky et al., Ob&ansky zakonik I. Obecna &ast (§ 1-654). [Civil Law. Com-
mentary], 2nd ed., C. H. Beck, Praha 2022, p. 193.
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During the measure
Legal effects of the measure

40. To what extent is the voluntary measure, and the wishes expressed
within it, legally binding?

The wishes and the instructions contained in the continuing power of attorney
[pfedbézné prohlaseni] are binding to the extent that the attorney or guardian must
comply with them.

In the case of the representation by a household member [zastoupeni ¢lenem
domacnosti], the wishes of the person represented have an effect in the sense that
if it is his/her wish not to be represented by a particular representative, the repre-
sentation will not arise.

41. How does the entry into force of the voluntary measure affect the legal
capacity of the grantor?

The continuing power of attorney [pifedbézné prohlaseni] as such does not in-
capacitate an individual. Legal capacity may only be limited ad hoc for a specific
legal act on the grounds of a mental disorder not only of temporary nature, or
limited by court to a specific category of legal acts on a more long-term basis.

The decision-making assistance agreement [smlouva o napomoci] made be-
tween the supported person and the support person does not mean that the person’s
capacity to make legal acts autonomously is limited either.

In accordance with the legal commentary literature, it is possible for a person
to be limited in legal capacity and, to the extent that he or she is not limited in legal
capacity, to be represented by a household member.!'°

Powers and duties of the representative/support person
42. Describe the powers and duties of the representative/support person:

a. can the representative/support person act in the place of the adult,
act together with the adult or provide assistance in:

110 K. Cuhelova., in P. Lavicky et al., Obansky zakonik I. Obecna &ast (§ 1-654). [Civil Law. Com-
mentary], 2nd ed., C. H. Beck, Praha 2022, p. 193.
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e property and financial matters;
e  personal and family matters;
e care and medical matters?

b. what are the criteria for decision-making (e.g. best interests of the
adult or the will and preferences of the adult)?

c. is there a duty of the representative/support person to inform and
consult the adult?

d. is there a right to receive remuneration (how and by whom is it
provided)?

e. what are the criteria for decision-making (e.g. best interests of the
adult or the will and preferences of the adult)?

f. is there a duty of the representative/support person to inform and
consult the adult?

g. is there a right to receive remuneration (how and by whom is it
provided)?

Under a continuing power of attorney [predbézné prohlaseni], the designated
person becomes the attorney for the granter’s affairs and based on the character of
the power of attorney, the person becomes a general attorney, or an attorney only
with respect to a certain affair, or a specific category of affairs.

The attorney assumes the position, in fact, once the person becomes incapaci-
tated (incapacitation itself based on court decision), without any special judicial
decision being required.!!! Pursuant to Section 462 of the CC!'2, the guardian may
not demand a remuneration for the representation. However, if the guardian has a
duty to administer the estate, the court may award a remuneration for the admin-
istration.

Assisted decision-making [napomoc pii rozhodovani] is based on the principle
of providing support for making decisions, not substitute decision-making, i.e., the
support person does not act for the supported person [representation], but rather
acts together with the person.

111 Also K. Svoboda, ‘Pfedbézné prohlaseni v praxi’ [Continuing Power of Attorney in Practice]
(2017) Pravni rozhledy Issue No. 15-16, p. 548.

112 Section 462: A legal representative or guardian may not require remuneration for representation
from the person represented. However, if he is obliged to administer assets and liabilities, remu-
neration for the administration may be granted. Its amount is determined by a court with regard
to the cost of administration, the value of the property under administration and the yields there-
from, as well as the amount of time and work required for the administration.

§ 462: Zakonny zastupce ani opatrovnik nemiize pozadovat od zastoupeného odménu za zastoupeni.
Ma-li v§ak povinnost spravovat jméni, lze za spravu ptiznat odménu. O jeji vysi rozhodne soud
s piihlédnutim k nakladiim spravy, k hodnoté spravovaného majetku a k vynosim z n¢ho, jakoz
i k Casové i pracovni naro¢nosti spravy.
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Assisted decision-making therefore cannot be considered as representation of
an individual where the representative acts on behalf of and the account of the
represented person. In this situation, the individual legally acts autonomously, but
receives formalised and direct assistance from a third person (advisor, support per-
son) when making the acts.!!?

As for the duties of the support person, the support person may not endanger
the interests of the supported person by undue influence, or unjustly enrich him or
herself at the expense of the supported person.

The support person proceeds in conformity with the decisions of the supported
person in the performance of his or her duties. If the supported person makes legal
acts in writing, the support person may affix his or her signature and indicate his
or her position, or also information about the support provided to the supported
person; the support person also has the right to invoke the invalidity of a legal act
made by the supported person (cf. Section 47 of the CC).

As mentioned above, the support person does not act as the representative of
the supported person. Assisted decision-making means that the supported person
makes legally relevant acts autonomously with the assistance of the support per-
son.

The representation by a household member [zastoupeni ¢lenem domacnosti]
covers so-called ordinary matters, as is consistent with the life circumstances of
the person represented. These matters comprise property and non-property issues
and it may also include, for example, the receipt of an identity card or paying
debts.!'* Section 51 of the CC lays down that the representative shall mainly en-
sure the protection of the interests of the person represented and the exercise of
his rights. The representative is entitled to dispose of the income of the person
represented to the extent necessary to arrange ordinary matters. Section 52 (2) of
the CC!'3 includes a relatively casuistic regulation for disposition of the funds de-
posited in the account of the person represented.

113 L. Jemelka, K. Pondélickova and D. Bohadlo, Spravni fad. Komentat. [Administrative Procedure
Code. Commentary], 5th ed., C. H. Beck, Praha 2016, p. 203.

114 K. Cuhelova., in: P. Lavicky et al., Ob&ansky zakonik I. Obecna &ast (§ 1-654). [Civil Law. Com-
mentary], 2nd ed., C. H. Beck, Praha 2022, p. 200.

115 Section 52: (2) The representative may dispose of the income of the person represented to the
extent necessary to arrange ordinary matters, as is consistent with the life circumstances of the
person represented; however, the representative may dispose of the funds deposited in the ac-
count of the person represented only to the extent which does not exceed the amount of monthly
level for an individual under another legal regulation. [§ 52 (2) (2) Zastupce muize nakladat s
piijmy zastoupeného v rozsahu potiebném pro obstarani obvyklych zalezitosti, jak to odpovida
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The support person's as well as representative’s remuneration or the right to
reimbursement of expenses reasonably incurred is not expressly regulated in the
General Provisions of the Civil Code and, given the circumstances of the case, the
application of the provisions on attorney's remuneration under the Advocacy Act,
if the supporter is an attorney at law, is possible. Contractual remuneration ar-
rangement is not excluded.

43. Provide a general description of how multiple representatives/support
persons interact, if applicable. Please consider:

a. if several voluntary measures can be simultaneously applied to the
same adult, how do representatives/support persons, appointed in
the framework of these measures, coordinate their activities?

b. if several representatives/support persons can be appointed in the
framework of the same voluntary measure how is the authority dis-
tributed among them and how does the exercise of their powers and
duties take place (please consider cases of concurrent authority or
joint authority and the position of third parties)?

According to Section 464 of the CC, only one guardian may be appointed for
a person, unless it is for the administration of his or her property (as explained
above).

The doctrine states that in the case of assisted decision-making, there may be
multiple support persons either from the outset, or new support persons may grad-
ually wax and wane.

Unless there is a division of the matters among the individual support person,
each support person will be entitled to provide support on all matters (which fol-
lows in light of Section 439 of the CC'!® governing situations where the principal
has multiple representatives for the same matter and where there is a presumption
that each representative can act independently).!”

The person represented may have more than one representative. If these rep-
resentatives act together, their actions may not contradict each other according to
§ 53 CC!''® — when they do, the acts of any of the representatives do not lead to

zivotnim pomérim zastoupeného; s penéznimi prostfedky na uctu zastoupeného vsak muze
nakladat jen v rozsahu nepfesahujicim mési¢né vysi zivotniho minima jednotlivee podle jiného
pravniho pfedpisu.]

116 Section 439: If a person represented has multiple representatives for the same matter, each of them
is presumed to be entitled to act individually. § 439: Ma-li zastoupeny pro tutéz zalezitost vice
zastupcll, ma se za to, ze kazdy z nich mize jednat samostatné.

117 K. Cuhelova., in P. Lavicky et al., Obansky zakonik I. Obecna &ast (§ 1-654). [Civil Law. Com-
mentary], 2nd ed., C. H. Beck, Praha 2022, p. 183.

118 Section 53: If the person represented has multiple representatives, an act of one of them shall
suffice. However, if there are multiple representatives performing acts towards another person

80



legal effects. The representatives may, however, act independently according to
the aforementioned provision.

44. Describe the interaction with other measures. Please consider:

a. if other measures (state-ordered measures; ex lege representation)
can be simultaneously applied to the same adult, how do the repre-
sentatives/support persons, acting in the framework of these
measures, coordinate their activities?

b. if other measures can be simultaneously applied to the same adult,
how are third parties to be informed about the distribution of their
authority?

Under Section 54 of the CC!'" representation by a household member is ex-
tinguish if a court appoints a guardian of the person represented. When an assisted
decision-making contract is concluded, above mentioned representation is extin-
guished to the extent in which the person represented is capable of making juridi-
cal acts.

Safeguards and supervision

45. Describe the safeguards against:
a. unauthorised acts of the adult and of the representative/support
person;
b. ill-conceived acts of the adult and of the representative/support per-
son;
c. conflicts of interests

Please consider the position of the adult, contractual parties and third
parties.

See point 46 below.

together and these acts are contradictory, their expressions of will are disregarded. § 53: Ma-li
zastoupeny vice zastupct, postaci, pokud jedna jeden z nich. Jedna-li vSak vuci dalsi osob¢ vice
zastupcu spolecné a odporuji-li si, neptihlizi se k projevu zadného z nich.

119 Section 54(1): Representation is extinguished if waived by the representative, or if the person
represented refuses to be further represented by the representative; the ability to make a wish is
sufficient to express the refusal. Representation is also extinguished if a court appoints a guardian
of the person represented. (2) If a contract for assistance in decision-making is concluded, rep-
resentation is extinguished on the effective date of the contract to the extent in which the person
represented is capable of making juridical acts.
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46. Describe the system of supervision, if any, of the voluntary measure.
Specify the legal sources. Please specify:
a. is supervision conducted:
e by competent authorities;
e by person(s) appointed by the voluntary measure.
b. in each case, what is the nature of the supervision and how is it car-
ried out?
c. the existence of measures that fall outside the scope of official su-
pervision.

As a result of the proximity of the issues addressed in questions 45 and 46, a sum-
mary answer to both questions has been prepared:

Safeguards include the fact that the continuing power of attorney [pfedb&zné
prohlaseni] may be revoked at any time after its execution. An express revocation
of the power of attorney requires an expression of will in the form prescribed for
the continuing power of attorney (Section 41(1) of the CC).

If the instrument containing the power of attorney is destroyed by the granter,
such act also has the effect of a revocation (Section 41(2) of the CC). Where the
power of attorney provides for a matter other than the designation of a guardian
(e.g., measures regarding the administration of property), and where the effect of
the power of attorney requires a certain condition to be met, to avoid any doubt,
the court (ex officio) decides whether the condition has been met or not.

The conflict of interests between the guardian and the ward is resolved by the
appointment of a conflict guardian by the court (Section 460 of the CC).

The Civil Code provides for a number of safeguards also in the case of the
decision-making assistance.

Firstly, the court might not approve the decision-making assistance agreement
where it considers that it would be in conflict with the interests of the supported
person.

Secondly, the court may remove the person from the position of support per-

son, either upon application by the supported person (e.g., the supported person
no longer trusts the support person) or of its own initiative where the support per-
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son seriously breaches his or her duties (Section 48 of the CC). Both of these safe-
guards serve to protect individuals suffering from a mental disorder from any ma-
nipulation and harm.'?

The court will not approve a decision-making assistance agreement if the in-
terests of the support person are in conflict with the interests of the supported per-
son (Section 46 of the CC).

The prevention of abusive conduct by a representative is, in the case of the
representation by a household member, the very fact that the representation will
not arise if the person represented refuses representation. Similarly, the person
represented is entitled to refuse further representation after it has arisen, in which
case the representation will lapse.

A further prevention is the impossibility of adversarial behaviour by more than
one representative, which is explained in the answer to question 43.

Where the support person or the representative breaches a statutory duty and
thus infringes upon the supported person’s absolute rights [property or personal
rights], thereby causing harm to the supported person or the person represented,
the support person or the representative becomes liable to compensate the damage
under delictual law.

End of the measure

47. Provide a general description of the termination of each measure. Please
consider who may terminate the measure, the grounds, the procedure,
including procedural safeguards if any.

The continuing power of attorney [pfedbézné prohlaseni] terminates upon rev-
ocation, i.e., an explicit expression of will of the individual who made the power
of attorney.

The continuing power of attorney may terminate also upon an implicit expres-

sion of will by destroying the instrument containing the continuing power of at-
torney.

120 D. Prudikova and M. Matiasko, in F. Melzer, P. Tégl et al., Obcansky zakonik. Velky komentat.
Svazek I [Civil Code. Comprehensive Commentary. Volume 1], Leges, Praha 2013, p. 419.
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It may also be terminated by a judicial decision if the granter would otherwise
be at risk of serious harm.

Assisted decision-making [ndpomoc pfi rozhodovani] may be terminated upon
the will of the supported person, who removes the support person from the posi-
tion, or by the court, which removes one or all the support persons.

Where the support person is removed by a judicial decision, the relationship
arising from the decision-making assistance agreement ceases to exist upon the
decision becoming legally effective.

If there was more than one support person, the agreement terminates only vis-
a-vis the support person removed from the position.

The decision-making assistance agreement may terminate upon the expiry of
the term of the agreement.

Also, the support person may abandon the position assumed under the deci-
sion-making assistance.

The reasons of the termination of representation by a household member
[zastoupeni ¢lenem domacnosti] are comprised in Section 54 of the CC.'?! Like-
wise, the representation will terminate in the event of the death of one of the par-
ties.

Reflection
48. Provide statistical data if available.

Based on a communication with the Supreme Court and the Ministry of Jus-
tice of the Czech Republic dated 15 June 2022, these statistics are not kept.
However, there are data provided upon a special request by the Ministry of Jus-
tice of the Czech Republic and Notary Chamber of the Czech Republic in Spring
2022 processed into following figures.

121 Section 54: (1) Representation is extinguished if waived by the representative, or if the person
represented refuses to be further represented by the representative; the ability to make a wish is
sufficient to express the refusal. Representation is also extinguished if a court appoints a guardian
of the person represented. (2) If a contract for assistance in decision-making is concluded, rep-
resentation is extinguished on the effective date of the contract to the extent in which the person
represented is capable of making juridical acts.
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Figure 6. Data on Continuing Power of Attorney

Data on Continuing Power of Attorney (CPA)

201 | 201 |201 |201 |201 |201 |202 |202 | Tota
4 5 6 7 8 9 0 1 1

CPA with 64 67 119 | 102 | 112 | 163 | 141 | 134 | 902
appointme
ntofa
guardian

(Section
39/3 CC)

Fulfilment | 26 3 5 12 10 5 10 9 80
of the
condition
for CPA
(Section 42
CcO)

Amendment | 6 0 0 0 1 3 1 0 11
or
cancellation
of CPA

(Section 43
CO)

Figure 7. Data on (un)approved Decision-making Assistance

Data on (un)approved Decision-making Assistance

Year 2014 2015 2016 2017 2018 2019 2020
Approved 25 64 66 43 48 38 55
Unapproved 2 0 2 1 0 1 1

Figure 8. Data on (un)approved Representation by a Member of the House-
hold

Data on (un)approved Representations by a Member of the Household
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Year 2014 2015 2016 2017 2018 2019 2020 2021
Approved 364 568 406 139 164 144 164
Unapproved 4 5 6 2 2 3 3

Unfortunately, no qualitative research has been conducted on these data to
investigate the reasons for the fluctuating numbers. We can only draw the
following inferences from the Ministry of Justice's data: More than 50% of
decisions to approve representation by a household member were from the
jurisdiction of two regional courts: the Regional Court in Ceské Budg&jovice and
the Regional Court in Usti nad Labem. These inferences suggest that the staffing
of those courts and their good practice may be a factor in the high approval rates.

49. What are the problems which have arisen in practice in respect of the
voluntary measures (e.g., significant court cases, political debate, pro-
posals for improvement)? Have the measures been evaluated, if so, what
are the outcomes?

A practical problem with the continuing power of attorney is, for example,
the fact that Section 42 of the CC (which provides that if the continuing power of
attorney concerns a matter other than the appointment of a guardian and if the
effectiveness of the continuing power of attorney is subject to a condition, the
court shall decide whether the condition has been met) allows for multiple inter-
pretations, as evidenced by the legal literature.'??

In the context of an assisted decision-making contract, there is, among other
things, the problematic question of whether the court may approve the contract
only in part, which has been inconsistently addressed in the doctrine.!??

Some authors wonder whether a court decision (of a declaratory nature) is

needed to terminate the representation by a household member when the repre-
sentative no longer wishes to perform his or her function.!'**

SECTION V — EX LEGE REPRESENTATION

Overview

122 K. Cuhelova., in P. Lavicky et al., Ob&ansky zakonik I. Obecna &ast (§ 1—-654). [Civil Law. Com-
mentary], 2nd ed., C. H. Beck, Praha 2022, p. 176.

123 Ibid.

124 K. Cuhelova., in P. Lavicky et al., Ob&ansky zakonik I. Obecna &ast (§ 1-654). [Civil Law. Com-
mentary], 2nd ed., C. H. Beck, Praha 2022, p. 203. (This author states that this obligation cannot
be inferred from the current legislation, but considers it, de lege ferenda, appropriate.)
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50. Does your system have specific provisions for ex lege representation of
vulnerable adults?
If so, please answer questions 51 — 64. and, if not, proceed with question
65.

Start of the ex-lege representation

In certain cases, the Czech Civil Code allows an adult who cannot make legal
acts autonomously due to a mental disorder to be protected through representation
by a member of the household (Section 49 et seq. of the CC). Although represen-
tation commences ad hoc, i.e., when such need arises in the life the individual, and
the limitation of legal capacity as a last-resort means of protection would be an
inadequate measure in the given case, prior approval from the court is nevertheless
required. The consent solely of the represented person is therefore not sufficient
for the commencement of the representation.'?® Unlike under the Austrian regula-
tion, which was used as a model for the Czech regulation of representation by a
member of the household, the right to represent requires approval by the court,
while in Austria, registration with the notary is sufficient.'?®

Legal grounds and procedure

51. What are the legal grounds (e.g. age, mental and physical impairments,
prodigality, addiction, etc.) which give rise to the ex lege representation?

The key statutory requirement for applying this measure is that the individ-
ual cannot make legal acts autonomously and, at the same time, the limitation of
legal capacity is not necessary in the given case. The individual concerned must
be an adult. The law also provides that the adult may not have another repre-
sentative. This means that representation by a member of the household may not
be applied where the legal capacity of a person has been limited and a guardian
has been appointed for the person, nor where valid contractual representation
would be in conflict with the representation by a member of the household.'?’

The court examines the statutory requirements and makes a decision regarding
the commencement of representation by a member of the household in special

125 O. Frinta and D. Frintov4, in J. Dvorék, J. Svestka, M. Zuklinova et al., Ob&anské pravo hmotné.
Svazek 1. Dil prvni: Obecna ¢ast, [Substantive Civil Law. Volume 1. Part One: General Part],
2nd ed., Wolters Kluwer CR, Praha 2016, p.231.

126 Ibid, p. 426.

127 Also D. Prudikova and M. Matiasko, in F. Melzer, P. Tégl et al., Ob¢ansky zakonik. Velky komen-
taf. Svazek I [Civil Code. Comprehensive Commentary. Volume I], Leges, Praha 2013, p. 425.
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proceedings under Section 31(e) of the SJPA. The proceedings may also be insti-
tuted of the court’s initiative and result in a judicial resolution establishing the
legal relationship.

Prior to making the decision, the court takes all the necessary steps to ascer-
tain the opinion of the represented person, using a mode of communication cho-
sen by that individual (Section 50 of the CC) — e.g., sign language or Lorm’s
(tactile) alphabet. Individual (i.e., specific) acts of representation do not require
any further approval by the court.

Representation by a member of the household commences only upon the res-
olution becoming legally effective.'?® Representation commences, in fact, once the
representative informs the represented person about the representation, and clearly
explains the nature and consequences of such representation to the represented
person. If the person refuses to be represented, the representation fails to com-

mence; refusal in the form of expressing a wish is sufficient (Section 49(2) of the
CO).

52. Is medical expertise/statement required and does this have to be regis-
tered or presented in every case of action for the adult?

As mentioned above, the key statutory requirement for applying this meas-
ure is that the individual cannot make legal acts autonomously due to a mental
disorder and, at the same time, the limitation of legal capacity is not necessary in
the given case, the mental disorder should be alleged and proved by a report of
specialized doctor [zprava specializovaného 1ékate], at least to prevent abuse of
this institution by a member of the household or a person close to the vulnerable
adult.'” An expert opinion (medical expertise) [znalecky posudek] is not neces-

sary.

53. Is it necessary to register, give publicity or give any other kind of notice
of the ex-lege representation?

Information on the legal effect of the judicial decision to approve the repre-
sentation by a member of the household, or information about the termination of
such representation, is entered in the register of the population information sys-
tem!*” under a special act (Section 3(3)(i) of the Act Regulating the Register of

128 A. Lomozova and Z. Spacilova, in J. Petrov et al., Ob¢ansky zakonik. Komentat [Civil Law. Com-
mentary], 2nd ed., C. H. Beck, Praha 2019, p. 106.

129 K. Cuhelov4, in P. Lavicky et al., Ob&ansky zakonik I. Obecna ¢ast (§ 1 az 654). Komentaf [Civil
Law. General Part (Sections 1 to 654). Commentary], 2nd ed., C. H. Beck, Praha 2022, p. 193.

130 A. Lomozové and Z. Spacilova, in J. Petrov et al., ObCansky zakonik. Komentaf [Civil Law. Com-
mentary], 2nd ed., C. H. Beck, Praha 2019, p. 107.
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Population and Birth Registration Numbers).'3!

Representatives/support persons

54. Who can act as ex lege representative and in what order? Think of a part-
ner/spouse or other family member, or other persons.

The law provides for an exhaustive list of persons who may represent an adult
under this measure. First, an adult may be represented by his or her descendant,
ancestor, spouse, or registered partner. They may also be represented by a person
who has lived with the represented person in one household for at least three years
before the commencement of the representation (Section 49 of the CC).

If a represented person has more than one representative, it suffices for only
one of them to act. However, where several representatives act jointly vis-a-vis
another person and they contradict each other, their expressions of will are disre-
garded (Section 53 of the CC). The representatives should therefore try to find
consensus so as to resolve the matter at hand; if they fail to agree, it is necessary
to appoint an ad hoc guardian to protect the interests of the individual (Section
465(1) of the CC).

During the ex-lege representation

Representation by a member of the household applies only to standard matters
with respect to the life circumstances of the represented person. However, the cat-
egory of standard matters is wider than the category of ordinary matters of daily
life, which is reserved by the legislature exclusively to each individual even if his
or her legal capacity has been limited (cf. Section 64 of the CC).

The assessment of standard matters is always very subjective, and it is neces-
sary to take into account the health and mental condition of the individual.

Legal theorists agree that standard matters include, for example, paying the
rent, applying for social support from the state, entering into contracts for social

131 See the Act No.133/2000 Sb., regulating the register of population and birth registration numbers,
as amended. Under Section 3(3)(i), the information system contains the following information
on citizens: date of legal effect of a judicial decision to approve a decision-making assistance
agreement or representation by a member of the household, including the file number and the
court which approved the agreement or representation; date of legal effect of a judicial decision
to limit legal capacity, including the file number and the court which approved the limitation of
legal capacity; date of legal effect of the judicial decision to revoke the limitation of legal capac-
ity; date of removal of a person from the position of support person; and the date of termination
of representation by a member of the household.
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services, collecting the mail, giving consent to medical interventions without per-
manent effects, paying the combined collection of charges, insurance premiums,
taxes, fees, etc.'??

Powers and duties of the representatives/support person

55. Whatkind of legal or other acts are covered: (i) property and financial matters;
(ii) personal and family matters; (iii) care and medical matters. Please specif-
ically consider: medical decisions, everyday contracts, financial transactions,
bank withdrawals, application for social benefits, taxes, mail.

@) Property and financial matters

The representative may dispose of the income of the represented person to the
extent necessary for arranging standard matters with respect to the life circum-
stances of the represented person; however, the representative may dispose of the
cash in the account of the represented person only in the amount which does not
exceed the monthly minimum living amount of the individual under another legal
regulation.'33

(ii) Personal and family matters

A representative has — infer alia — the right ex lege to apply for the identifica-
tion card of the represented person and to collect the identification card for him or
her;'** in analogy, the representative also has the right to apply for a passport.'3
For family law matters see other parts of this report.

(iii) Care and medical care

A representative may never give consent to an interference with the mental or
physical integrity of an individual with permanent effects; and, moreover, most of
these interferences with integrity would not fall under the category of standard
matters anyway. Furthermore, the represented person’s refusal to give consent to

132 A. Lomozova and Z. Spacilova, in J. Petrov et al., ObCansky zakonik. Komentaf [Civil Law. Com-
mentary], 2nd ed., C. H. Beck, Praha 2019, p. 107; D. Prudikova and M. Matiasko, in F. Melzer,
P. Tégl et al., Obcansky zakonik. Velky komentat. Svazek I [Civil Code. Comprehensive Com-
mentary. Volume I], Leges, Praha 2013, p. 429.

133 Act No. 110/2006 Sb., regulating the minimum living amount and the minimum subsistence
amount, as amended.

134 Cf. Section 68 in conjunction with Section 8(1) of Act No. 269/2021 Sb., regulating identity cards.

135 Cf. Section 17(8) of Act No. 329/1999 Sb., regulating travel documents, as amended.
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hospitalisation may not be replaced by the representative’s consent; these situa-
tions are regulated in the detention proceedings under the Special Judicial Pro-
ceedings Act.

56. What are the legal effects of the representative’s acts?

Representation by a member of the household is an institution of substitute
decision-making, i.e., not assisted decision-making. It is traditional representation,
that is direct representation where the will of the represented person is expressed
by the representative, but the effects of the legal act, i.e., the intended creation,
modification, or termination of rights and duties, arise directly for the represented
person; they appear directly in his or her sphere. The general provisions governing
representation therefore apply in this case (Sections 436 to 440 of the CC), in par-
ticular the provisions regarding the attributability of good faith, exceeding the right
to represent and its consequences, etc.

Can an adult, while still mentally capable, exclude or opt out of such ex-/ege rep-
resentation (a) in general or (b) as to certain persons and/or acts?

The law expressly stipulates that the representative takes care to protect the
interests of the represented person and to perform his or her rights, as well as to
ensure that the way of life of the represented person is not in conflict with his or
her abilities, and is in accordance with his or her specific ideas and wishes, unless
there are justified reasons not to do so (Section 51 of the CC). In this way, the
Civil Code emphasises the autonomy of the will of the represented person to the
greatest possible extent; the representative should therefore respect decisions
made by the represented person which he or she does not agree with, but do not
cause harm to the represented person.!*

As it was already mentioned above, representation commences, in fact, once
the representative informs the represented person about the representation, and
clearly explains the nature and consequences of such representation to the repre-
sented person. If the person refuses to be represented, the representation fails to
commence; refusal in the form of expressing a wish is sufficient (Section 49(2) of
the CC). Representation terminates — infer alia — if the represented person refuses
to be further represented by the representative; the ability to express a wish is suf-
ficient for refusal (i.e., orally, or implicitly, e.g., by a gesture) (Section 54(1) of
the CC).

136 A. Lomozové and Z. Spacilova, in J. Petrov et al., Ob¢ansky zakonik. Komentai [Civil Law. Com-
mentary], 2nd ed., C. H. Beck, Praha 2019, p. 107.
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To conclude: an adult, while still mentally capable, can exclude or opt out of
such ex-lege representation (a) in general or (b) as to certain persons and/or acts.

57. Describe how this ex lege representation interacts with other measures?
Think of subsidiarity

As mentioned above, the key statutory requirement for applying this measure
is that the individual cannot make legal acts autonomously and, at the same time,
the limitation of legal capacity and the appointment of guardian is not necessary
in the given case. That is why the law provides that representation also terminates
where the court appoints a guardian to the extent to which representation by the
guardian would overlap with the right to represent of a member of the house-
hold.'?’

There must not be other support persons. If a decision-making assistance
agreement is made, the representation terminates upon the agreement becoming
effective in the extent of the legal capacity of the represented person (Section 54(2)
of the CC).

Safeguards and supervision

58. Are there any safeguards or supervision regarding ex lege representa-
tion?

A representative — unlike a guardian — is not supervised by the court, which
is also the reason why the law limits the extent of the right to represent only to the
standard matters of the represented person.

End of the ex-lege representation

59. Provide a general description of the end of each instance of ex-lege rep-
resentation.

Representation terminates if the representative abandons the position or if the
represented person refuses to be further represented by the representative; the abil-
ity to express a wish is sufficient for refusal (i.e., orally, or implicitly, e.g., by a
gesture).

If a represented person has more than one representative, it suffices for only
one of them to act. However, where several representatives act jointly vis-a-vis

137 Ibid, p. 108.
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another person and they contradict each other, their expressions of will are disre-
garded (Section 53 of the CC). The representatives should therefore try to find
consensus so as to resolve the matter at hand; if they fail to agree, it is necessary
to appoint an ad hoc guardian to protect the interests of the individual (Section
465(1) of the CC).

Representation also terminates where the court appoints a guardian in the ex-
tent to which representation by the guardian would overlap with the right to rep-
resent of a member of the household.'*®

If a decision-making assistance agreement is made, the representation termi-
nates upon the agreement becoming effective in the extent of the legal capacity of
the represented person (Section 54(2) of the CC).

Reflection
60. Provide statistical data if available.

See Figure above.

61. What are the problems which have arisen in practice in respect of ex lege
representation (e.g. significant court cases, political debate, proposals for
improvement)?

With regard to the statistical information and Figures provided in this report,
it should be critically noted that the appointment of a guardian (in the absence of
limitation of legal capacity) is often considered as the only alternative to the limi-
tation of legal capacity. In time, all supportive measures might be applied more

frequently in decision-making in practice.

It is common knowledge that household members or persons close to vulnera-
ble persons do not know about this legal possibility or do not show interest in it.

Specific cases of ex lege representation

138 Ibid, p. 108.
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Ex lege representation resulting from marital law and/or matrimonial prop-
erty law

62. Does marital law and/or matrimonial property law permit one spouse,
regardless of the other spouse’s capacity, to enter into transactions, e.g.
relating to household expenses, which then also legally bind the other
spouse?

As it was mentioned above (Part 1/1.2), protective measures related to vulner-
able persons are included mainly in the General Part of the Civil Code (Book I).
However, there are some provisions in the part governing Family Law (Book II),
too.

Most importantly, a man and a woman have the right to marry unless they have
been deprived of this right, that is, their legal capacity in this matter has been ex-
pressly limited by a judicial decision (see Section 673 of the CC).'*® This measure
must be seen as absolute exceptional one, taken on the basis of the statutory and
case law. !4

Marriage is considered a key institution which main purpose is mutual assis-
tance and solidarity between spouses. The provisions on marriage law regulate, in
particular, the right of the spouses to represent each other ex lege in ordinary mat-
ters (Section 696(1) of the CC). However, a spouse does not have the right, if the
spouse to be represented informs in advance the person with respect to whom his
or her spouse is to or intends to make a juridical act, that he or she does not consent
to being represented, or if a court, on the application of a spouse, extinguishes the
spouse’s right of representation. Moreover, a spouse does not have this right, if the
spouses do not live together.

Regarding deciding on family matters, the law states that family matters, in-
cluding the choice of the place of the family household or, where applicable, the

139 Z. Kralickova, in Z. Kralickova, M. Hrusakova, and L. Westphalova at al. Ob¢ansky zakonik II.
Rodinné pravo (§ 655-975). Komentaf. [Civil Code II. Family Law (§ 655-975). Commentary],
2nd ed., C. H. Beck, Praha 2020, p. 38 ff.

140 See Judgement of the Supreme Court of 29 July 2016, Case No. 30 Cdo 1607/2015. It was stressed
that “The current legal regulation of this legal institute takes into account the aforementioned
Convention on the Rights of Persons with Disabilities .... It thus takes into account, above all,
the requirement of respect for natural dignity, personal independence, including freedom of
choice, the assumption of the autonomy of persons, their non-discrimination or full and effective
participation and inclusion in society, respect for difference and acceptance of persons with dis-
abilities as part of human diversity and nature, as well as equality of opportunity ... With this
institute, the State, in each individual case and always through an individual (judicial) act of
application of law - under the conditions set by law, interferes with a defined range of natural
rights of a person, and always only to the extent of assessing the capacity of a person to acquire
rights and to undertake obligations for himself or herself by his or her own legal action, i.e. to
act legally.”
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household of one of the spouses and other family members, in particular children
who have not yet acquired full legal capacity, and the way of life of the family, is
to be agreed by spouses. If spouses fail to agree on a substantial family matter, a
court may, on the application of one of the spouses, substitute the consent of the
other spouse by its decision if the spouse refuses to give his consent in such a
matter of family life without a serious reason and contrary to the interests of the
family, or if he or she is unable to express his or her will. However, the court shall
primarily encourage the spouses to reach an agreement (Section 692 of the CC).

There are provisions regarding providing for family matters in general, too.
The law states that family matters are provided for by spouses jointly, or by one
of them (Section 693 of the CC).

Then, the law states that in ordinary family matters, a juridical act made by one
of the spouses obliges and entitles both spouses jointly and severally; this does not
apply if the spouse who did not make the juridical act informed a third person in
advance that he disagreed with the juridical act. Also a court may, on the applica-
tion of a spouse, exclude the spouse from the effects of future juridical acts made
by the other spouse with respect to third persons. Such measures do not apply to
juridical acts whereby a spouse provides for usual life necessities of the family and
its members, especially children who have not yet acquired full legal capacity. In
other family matters, a juridical act of one of the spouses obliges and entitles both
spouses jointly and severally if the other spouse gave his or her consent to the
former’s juridical act. However, if a spouse who does not consent to a juridical act
of the other spouse has not managed to obtain help from a court in advance, he or
she may invoke the invalidity of such a juridical act. If spouses do not live together,
a juridical act of one of the spouses in family matters does not oblige or entitle the
other spouse without his or her consent (Section 694 of the CC).

So called economically weaker spouse is protected by many provisions, i.e.
provision regulating mutual maintenance duty between the spouses based on the
principle of the same living standard (Section 697 of the CC), the provisions pro-
tecting the usual equipment of the family household (Section 698 of the CC) and
family dwelling (Section 743 et seq. of the CC).

It is provided that usual family household equipment consists of a set of mov-
able things which normally serve for usual essential needs of life of the family and
its members; whether individual things belong to both spouses or just one of them
is not decisive. A spouse needs the consent of the other spouse to dispose of a
thing which is a part of the usual equipment of a family household; this does not
apply to things of negligible value. A spouse may invoke invalidity of a juridical
act whereby the other spouse disposed of a thing that is part of the usual equipment
of the family household without his consent (Section 698 of the CC).

Regarding the family dwelling, spouses can live together on many legal
grounds, e.g. as joint owners or joint tenants. Importantly, a joint tenancy of the
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dwelling by the spouses is created by the marriage. In some cases, a so-called
derivative legal ground of family dwelling also arises. It is important that the sole
owner of a family dwelling may not dispose of the house or flat without the con-
sent of the other spouse.'*!

It is provided that if the house or the flat is essential for the residence of the
spouses or family, the owner must refrain from and avoid all that may prevent or
endanger such residence. Without the consent of the other spouse, a spouse may
not, in particular, alienate such a building or an apartment or create such a right to
the building, its part or the whole apartment the exercise of which is incompatible
with the housing of the spouses or family, unless he or she provides his or her
spouse or family with housing which is in all respects similar to the existing one.
If a spouse acts without the consent of the other spouse contrary to the rules, the
spouse may invoke invalidity of such a juridical act (Section 747 of the CC).

Besides that, there are many provisions governing the community property of
the spouses (Section 708 et seq. of the CC, for more details see below, part 58).

And finally, there is the “hardship clause” to protect the spouse who does not
wish to divorce (Section 755(2) of the CC) and provisions regulating maintenance
duty after divorce (Section 760 at seq. of the CC).

Regarding registered partners, the legal protection is weaker as there is only
the right of representation ex lege in ordinary matters and mutual maintenance
duty between the partners and ex partners similar to matrimonial law.!'4?

63. Do the rules governing community of property permit one spouse to act
on behalf of the other spouse regarding the administration etc. of that
property? Please consider both cases: where a spouse has/has no mental
impairment.

As it was mentioned above, there are many provisions governing the commu-
nity property of the spouses (Section 708 et seq. of the CC). It must be stressed
that the spouses may opt for variety of property regimes according to the Civil
Code: statutory regime of community property or contractual regime of commu-
nity property, which can be modified statutory regime (limited or extended scope

141 M. Hulmék, in Z. Krélickova, M. Hrusédkova, and L. Westphalova at al. Obcansky zékonik II.
Rodinné pravo (§ 655-975). Komentai. [Civil Code II. Family Law (§ 655-975). Commentary],
2nd ed., C. H. Beck, Praha 2020, p. 375 ff.

142 M. Hrusékova, in M. Hrusakov4 at al., Zékon o roding. Zakon o registrovaném partnerstvi [Act on
the Family. Act on Registered Partnership]. 4th ed., C. H. Beck, Praha 2009, p. 517 ff.
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of the statutory regime), deferred community property or a separation of property.
Besides, there can be a regime formed by the decision of the court.!*

The law governing administration of community property under statutory re-
gime states that both or one of the spouses use, take the fruits and revenues of,
maintain, dispose of, manage and administer the community property as agreed.
Rights and duties associated with community property or parts thereof pertain to
both spouses jointly and severally. Juridical acts relating to community property
or parts thereof oblige and entitle both spouses jointly and severally (Section 713
of the CC). In matters relating to community property and parts thereof which
cannot be considered common, the spouses make juridical acts jointly, or one of
the spouses acts with the consent of the other. If one of the spouses refuses to give
consent without a serious reason and contrary to the interests of the spouses, family
or family household or is unable to express his or her will, the other spouse may
apply to a court to substitute the consent of his or her spouse. If a spouse makes a
juridical act without the consent of the other spouse where consent is required, the
latter may invoke invalidity of such a juridical act (Section 714 of the CC).

If part of the community property is to be used for business activities of one
of the spouses and the property value of what is to be used exceeds a level appro-
priate to the property situation of the spouses, consent of the other spouse is re-
quired upon the first such use. If the other spouse has been omitted, he or she may
invoke invalidity of such an act (Section 715 of the CC).

Regarding contractual regimes, the (pre)marital contract between spouses or
the fiancés stipulates which of the spouses will administer the community property
or part thereof, and how. It is provided that the spouse who administers community
property makes juridical acts independently in matters relating to the community
property, even in judicial or other proceedings, unless otherwise provided below.
The spouse who administers the entire community property may make juridical
acts only with the consent of the other spouse:

(a) when disposing of community property as a whole,

(b) when disposing of the dwelling in which the family household of the
spouses is located, if the dwelling is part of community property, or a dwelling
of one of the spouses or a dwelling of a minor child who has not yet acquired
full legal capacity and is in the care of the spouses, as well as when stipulating
a permanent encumbrance of an immovable thing which is part of community
property (Section 723 of the CC).

And finally, as regards as administration under the regime formed by the deci-
sion of a court, it is provided that, when administering community property, a

143 In case of a serious reason, a court shall, on the application of a spouse, cancel community property
or reduce its existing scope (Section 724(1) of the CC). There may be a separation of property
by operation of law, ex lege, for instance in the event of bankruptcy or criminal activity of a
spouse.
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spouse acts in a manner which is clearly contrary to the interests of the other
spouse, family or family household and the fiancés or spouses have not concluded
a contract governing the administration of what forms part of community property,
a court may, on the application of the other spouse, decide how community prop-
erty will be administered (Section 728 of the CC).

There are no special provisions regulating a situation of a spouse who has men-
tal impairment.

As there is no statutory community of property between the registered partners
and they are not allowed to opt for marital property law, the question cannot be
answered.

ex lege representation resulting from negotiorum gestio and other private law
provisions

64. Does the private law instrument negotiorum gestio or a similar instru-
ment exist in your jurisdiction? If so, does this instrument have any prac-
tical significance in cases involving vulnerable adults?

The Civil Code regulates agency without mandate [neptikazané jednatelstvi]
in the Obligations (Book IV), together with provisions regulating prevention of
damage [odvraceni Skody], salvaging a thing of another [zachrana cizi véci] and
acts for the benefit of another person [jednani k uzitku jiné osoby].

It is provided that if a person interferes in the matters of another person with-
out being entitled to do so, he or she bears the resulting consequences (Section
3006 of the CC). Regarding the consequences, it is stated in general within the
common provisions that a person who assumed a matter of another without man-
date shall see it through, present the relevant accounts and transfer everything ac-
quired in doing so to the person whose matter was arranged (Section 3010 of the
CCQ). If an agent without mandate is not entitled to reimbursement of costs, he or
she may take what he acquired at his or her own expense, if it is possible and if it
does not deteriorate the essence of the thing or unreasonably hampers its use (Sec-
tion 3011 of the CC).

Above mentioned instruments have practical significance in cases involving
vulnerable adults similarly as for anyone else.

SECTION VI - OTHER PRIVATE LAW PROVISIONS
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65. Do you have any other private law instruments allowing for representa-
tion besides negotiorum gestio?

There are no other private law instruments allowing for representation besides
negotiorum gestio, except provisions regulating prevention of damage [odvraceni
Skody], salvaging a thing of another [zachrana cizi véci], acts for the benefit of
another person [jednani k uzitku jiné osoby] regulated in the Obligations (Book
IV) together with agency without mandate [nepfikdzané jednatelstvi] (Section
3006 at seq. of the CC), and the provisions regulating a trustee [divérnik] (Section
107 et seq. of the the CC).

The provisions of a trustee are applied in cases of hospitalization of a person
in a medical institution without his or her consent. The trustee is usually a person
close to the hospitalized person (or, for example, an NGO) and his or her purpose
is to help the involuntarily hospitalized person to defend his or her rights and in-
terests. The trustee has the right to receive information about the patient’s hospi-
talisation, to exercise the patient’s procedural rights on his or her behalf (to file
motions, to propose evidence, to file appeals, etc.) or to be present at other court
proceedings.

66. Are there provisions regarding the advance planning by third parties on
behalf of adults with limited capacity (e.g. provisions from parents for a
child with a disability)? Can third parties make advance arrangements?

As it was mentioned above (Part 1., 1.2.), the Czech legal regulation does not
recognise the representation of a vulnerable person ex /ege, only by operation of
law. In all cases where the law so provides, a competent state body must decide
on representation. Nevertheless, ex lege representation is regulated by the Civil
Code in several cases (in addition to ex lege representation between spouses and
partners).

Within the concept of parental responsibility, parents represent their minor
children without full legal capacity by operation of law (ex lege) in all acts for
which the children do not have legal capacity (Section 892 of the CC). Once chil-
dren reach the age of majority, or acquire legal capacity, the parents’ right to rep-
resent and parental responsibility cease to exist. The law does not allow for the
prolongation of parental rights or representation by the spouse or other family
member. 44

However, when family solidarity “works”, parents of vulnerable adults often
take on the role of representatives, support persons or guardians of their adult chil-

144 For more R. Sinové, L. Westphalovéa and Z. Kralitkova, Rodi¢ovska odpovédnost [Parental Re-
sponsibility]. C. H. Beck, Praha 2017.
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dren, including personal care in the family home. It can be considered that if par-
ents can indicate who should be the tutor [poru¢nik] of their minor children in the
event of their death Section 868(2) of the CC), they can, for example, express they
wishes in the will as to who should become a representative, support person or a
guardian of their vulnerable adult children.

SECTION VII — GENERAL ASSESSMENT OF YOUR LEGAL SYSTEM
IN TERMS OF PROTECTION AND EMPOWERMENT

67. Provide an assessment of your system in terms of empowerment of vul-
nerable adults (use governmental and non-governmental reports, aca-
demic literature, political discussion, etc.). Assess your system in terms
of:

a. the transition from substituted to supported decision-making;

It is a slow transition. The most talked about transition started in connection with
the preparation and adoption of the Convention on the Rights of Persons with Dis-
abilities (“CRPD”). As it was mentioned above, the Czech Republic signed it in
2007, but ratification did not take place until two years later (for details see I. 4).
Experts, including human rights NGOs, drew attention to the fact that the Czech
legislation on vulnerable adults at that time was based on the principle of substitute
decision-making [princip nahradniho rozhodovani] and that, in accordance with
the Convention on the Rights of Persons with Disabilities, it should be abandoned
and switched to the principle of supportive decision-making [princip podptirného
rozhodovani].'#

The shift came with the adoption of the new Civil Code, effective since Jan-
uary 2014 (see 1., 1.2.). Until then, the Czech Republic had been dominated by the
approach of substitute decision-making, which was mainly reflected in limitation
and incapacitation, or deprivation of legal capacity. The Civil Code aims more
towards the approach of supported decision-making and as it is reflected, for ex-
ample, in the regulation of voluntary measures.'4°

145 Rozhodovani osob s dusevni poruchou: zasady pro poskytovani asistence. Systémové doporuceni
Ligy lidskych prav €. 6 z roku 2008 [Decision making for people with mental disorder: principles
for providing assistance. League of Human Rights' Systemic Recommendation No. 6 of 2008].
Liga lidskych prav. Mental Disability Advocacy Center, 2008, p. 5 Available here:
https://old.1lp.cz/publikace/rozhodovani-osob-s-dusevni-poruchou-zasady-pro-poskytovani-
asistence/ (accessed on 20 July 2022).

146 Vlada: Dtivodova zprava k zakonu ¢. 89/2012 Sb., obcansky zakonik, ¢. 89/2012 Sb. (k § 45 az
48) [Government: Explanatory Memorandum to Act No. 89/2012 Sb., Civil Code, No. 89/2012
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b. subsidiarity: autonomous decision-making of adults with impair-
ments as long as possible, substituted decision-making/representa-
tion — as last resort;

The Public Defender of Rights” research shows that the condition of subsidi-
arity is usually examined in proceedings for the limitation of legal capacity [ome-
zeni svépravnosti] (89% of cases), but the reasoning of the judgment [odGvodnéni
rozhodnuti] shows that examining of the subsidiarity condition is only very super-
ficial. The courts often simply refer to the Section 55 of the Civil Code and state
that a more lenient and less restrictive measure is not sufficient given the needs of
the person under consideration.!*” According to the Supreme Court, the court
should always resort to a less restrictive measure when it is clear that it is sufficient
to protect the rights and interests of the person under consideration.'*® However,
the degree of obviousness is for the court to assess in each individual case.

Figure 9. The Reasons for not Using Alternative Measures'¥’

The Reasons for not Using Alternative Measure
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Sb. (on Sections 45 to 48)]. Available here: http://obcanskyzakonik.justice.cz/images/pdf/Du-
vodova-zprava-NOZ-konsolidovana-verze.pdf (accessed on 20 July 2022).

147 Kftizovatky autonomie. Praxe soudt pfi rozhodovani o podptirnych opatfenich [Crossroads of Au-
tonomy. The Practice of Courts in Deciding on Support Measures]. Vetejny ochrance prav 2020,
p- 36. Available here: https://www.ochrance.cz/uploads-import/ESO/Krizovatky autonomie.pdf
(accessed on 20 July 2022).

148 Judgement of the Supreme Court of 25 May 2016, Case no. 30 Cdo 944/2016.

149 Kfizovatky autonomie. Praxe soudi pfi rozhodovani o podptirnych opatfenich [Crossroads of Au-
tonomy. The Practice of Courts in Deciding on Support Measures]. Vetejny ochrance prav 2020,
p- 34. Available here: https://www.ochrance.cz/uploads-import/ESO/Krizovatky autonomie.pdf
(accessed on 24 June 2022).
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As we noted above courts in proceedings to limit legal capacity often (in up to
40% of judgments) limit a person’s legal capacity in almost all areas of life, except
for the basic affairs of everyday life, as required by law.'° This shows that some
courts still rule according to the approach of substitute decision-making [pfistup
nahradniho rozhodovani] rather than supported decision-making [pfistup pod-
purného rozhodovani]. However, the substitute decision-making approach can
also be observed in practice by guardians [opatrovnici] themselves or by health
care providers, for example, who discuss the patient’s health and treatment only
with the guardian, or in the practice of courts in cases of so-called involuntary
voluntary hospitalization [nedobrovolné& dobrovolna hospitalizace].'>!

c.  proportionality: supported decision-making when needed, substi-
tuted decision-making/representation — as last resort;

In proceedings for the limitation of legal capacity [omezeni svépravnosti], the
courts must examine — inter alia — whether the person who would not be limited
in his or her legal capacity would be at risk of serious harm. If such a threat exists,
it may constitute a legitimate reason for limiting a person's legal capacity (see
Section 55(2) of the Civil Code). According to the Constitutional Court, the harm
must be real, not merely hypothetical.!*> The court must consider whether the
threatened danger is greater than the interference with the person's legal capacity
and whether it is in the person's interest to do so.

According to the Public Defender of Rights” research, the courts almost al-
ways examine the threat of harm in proceedings for the limitation of legal capacity
(in 93% of cases). However, this is usually reflected in the judgement by the word-
ing “otherwise the person under review would be at risk of harm”. Otherwise, ac-
cording to the research, the courts have mainly inferred the threat of harm from
the person’s personal history, where he or she has caused harm to himself or her-
self by his or her own conduct. !>

d. effect of the measures on the legal capacity of vulnerable adults;

150 Kfizovatky autonomie. Praxe soudu pii rozhodovani o podpirnych opatienich [Crossroads of Au-
tonomy. The Practice of Courts in Deciding on Support Measures]. Vetejny ochrance prav 2020,
p. 36. Available here: https://www.ochrance.cz/uploads-import/ESO/Krizovatky autonomie.pdf
(accessed on 24 June 2022).

151 This includes cases where a person is hospitalised against his or her will but his or her guardian
consents to the hospitalisation. In such a situation, there is no judicial review of the hospitalisa-
tion and the person can spend years in a health facility (for example, a psychiatric hospital)
without his or her consent.

152 Judgement of the Constitutional Court of 13 December 2016, Case no. II. US 934/16.

153 Kfizovatky autonomie. Praxe soudil pfi rozhodovani o podptirnych opatienich [Crossroads of Au-
tonomy. The Practice of Courts in Deciding on Support Measures]. Vetejny ochrance prav 2020,
p. 36. Available here: https://www.ochrance.cz/uploads-import/ESO/Krizovatky autonomie.pdf
(accessed on 24 June 2022).
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It is clear from the previous points that the supporting measures have a direct
impact on the person’s legal capacity [svépravnost]. According to the Czech leg-
islator, in certain cases and under certain legal conditions it is legitimate for a per-
son to be limited in his or her legal capacity to a reasonable extent. The fact that
in practice such a limitation sometimes almost amounts to a former complete dep-
rivation of legal capacity [zbaveni zpisobilosti k pravnim tikontim] is a problem
with the application of the law. However, it should be pointed out that, in terms of
the Convention on the Rights of Persons with Disabilities, no person should be
limited in his or her legal capacity [omezen ve svépravnosti], even if the national
law allows it.!>* However, the Czech Republic does not plan to change the legis-
lation in this respect.!>

e.  the possibility to provide tailor-made solutions;

The Czech Civil Code is based on the principle of autonomy of the will, there-
fore, if a particular person is capable of doing so, he or she can manage the affairs
of his or her life according to his or her own wishes within the limits of the law.
In the case of state-ordered measures, the court must assess each case individually
and comprehensively, taking into account the needs, wishes and interests of the
person assessed.

f.  transition from the best interest principle to the will and prefer-
ences principle.

The best interest principle is currently applied mainly in matters concerning
the child. In the case of adults, the principle of the autonomy of the human will
prevails. This is manifested — inter alia — when the court appoints a guardian
[opatrovnik] for a person. In choosing a guardian, the court must take into account
the wishes of the ward, his or her needs and the suggestions of persons close to
him or her (see Section 62 of the Civil Code).

68. Provide an assessment of your system in terms of protection of vulnerable
adults (use governmental and non-governmental reports, academic liter-
ature, political discussion, etc.).

154 L. Series and A. Nilsson, in I. Bantekas, M.A. Stein and D. Anastasiou (eds), The UN Convention
on the Rights of Persons with Disabilities, a commentary. Oxford University Press, Oxford,
United Kingdom: 2018, pp. 354-358.

155 Spojena druh4 a tieti periodicka zprava Ceské republiky o plnéni zévazki plynoucich z Umluvy o
pravech osob se zdravotnim postizenim schvalena vlddou Ceské republiky dne 17. srpna 2020
[Combined second and third periodic report of the Czech Republic on the fulfilment of its obli-
gations under the Convention on the Rights of Persons with Disabilities, approved by the Gov-
ernment of the Czech Republic on 17 August 2020]. Point 107. Available here:
https://www.mpsv.cz/documents/20142/225526/Spojena-+druha-+a+tret%C3%AD+peri-
odicka+zprava+Ceské+republiky.pdf/fcd40346-c950-a3df-045f-c7f9ea5346a8 (accessed on 24
June 2022).
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Assess your system in terms of:
a. protection during a procedure resulting in deprivation of or limita-
tion or restoration of legal capacity;

The court always decides on questions of limitation of legal capacity [omezeni
svépravnosti]. The person under review must always have a guardian [opatrovnik]
in these proceedings or may choose his or her representative [zastupce] (regardless
of the consent of his or her substantive guardian [hmotnépravni opatrovnik]). The
assessed person must always be informed of his or her right to choose a repre-
sentative. The court must hear, or at least see, the person being examined. An ex-
pert opinion [znalecky posudek] must be produced in the proceedings. An excep-
tion is when the court decides to extend the period of limitation of legal capacity
and it is clear that the person's condition has not changed for the better. In such a
case, an expert opinion does not need to be given. The court must take into account
the wishes and preferences of the person assessed (e.g. when appointing a guard-
ian, as mentioned above). When the court chooses a guardian, it should prefer a
close person to a stranger if this is in the interests of the person under considera-
tion. From the point of view of proportionality, the court examines the real threat
of harm that could justify the limitation of the person's legal capacity. The court
must also consider whether, in the interests of the person concerned, a more lenient
measure than the limitation of legal capacity would be sufficient. The limitation
of legal capacity must then be reviewed periodically (the limitation of legal capac-
ity is for a maximum of three years, exceptionally five years).

b. protection during a procedure resulting in the application, altera-
tion or termination of adult support measures;

See the comment to the previous point.

c.  protection during the operation of adult support measures:
e protection of the vulnerable adult against his/her own acts;

It always depends on the support measure in question. In the case of assisted
decision-making [napomoc pfi rozhodovani], the supporter [podpurce] can argue
that the legal action of the supported person is invalid. In the case of representation
by a household member [zastoupeni ¢lenem domacnosti], the court will define the
scope of the representation [zastoupeni]. The commentary literature states that the
more the represented person is able to understand the meaning and purpose of a
particular legal action, the more the representative should respect his or her will
and wishes, of course also taking into account the possible occurrence of harm and
its amount. However, it is also important to note that the represented person has
the right to make a wrong decision, just like anyone else. The representative should
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also take this into account.!®® With both the limitation of capacity [omezeni
svépravnosti] and the appointment of a guardian without limitation of capacity
[jmenovani opatrovnika bez omezeni svépravnosti], the scope of the guardian’s
authority is also determined by the court. If the represented person has acted inde-
pendently, even though he or she has been limited in a legal capacity, that action
can be declared invalid if it causes harm to that person. However, the court can
also just change the scope of the person’s legal capacity. The act of the guardian
can also be subsequently approved by the guardian and will be considered valid.

e protection of the vulnerable adult against conflict of inter-
ests, abuse or neglect by the representative/supporting per-
son;

If the interests of the person for whom one of the support measures has been
used are threatened or in conflict with the interests of the supporter [podpiirce],
representative [zastupce] or guardian [opatrovnik], the law offers several options
to eliminate or mitigate the threat of harm or the harm that has already occurred
(e.g. by removing and/or changing the supporter or guardian, declaring the legal
act null and void, etc.).

e protection of the vulnerable adult against conflict of inter-
ests, abuse or neglect in case of institutional representation
of persons in residential-care institutions by those institu-
tions;

In the case of guardianship [opatrovnictvi], the guardian [opatrovnik] cannot
be a provider (or his or her employee) of social or health services [poskytovatel
socialnich nebo zdravotnich sluzeb] used by the person.

e protection of the privacy of the vulnerable adult.

The Czech legislation in this respect is based on the principle that the dignity
and freedom of a person with his or her natural right to take care of his or her own
happiness and the happiness of his or her family and loved ones enjoy due protec-
tion. This basic principle of Section 3(1) of the Civil Code is then elaborated in
Section 81 et seq. of the Civil Code, which guarantees the protection of a person’s
overall personality [osobnost] (physical and mental integrity), including his or her
natural rights. These rights include the right to live as one wishes and to make
one's own choices. Anyone whose personality rights [osobnostni prava] have been
infringed has the right to seek this protection. When that person dies, persons close

156 K. Cuhelova in P. Lavicky et al. Obansky zakonik I. Obecna ¢ast (§ 1-654). [Civil Code I. General
part (Sec. 1-654)]. 2nd edition. C. H. Beck, Praha 2022, p. 199.
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to him or her may also seek the protection of his or her personality rights posthu-
mously.

SECTION VIII- ADDITIONAL DATA

Although the Ministry of Justice collects statistical data on the activity of
courts in proceedings related to voluntary support measures and state-ordered
measures, the Deputy Public Defender of Rights points out that in order to properly
monitor and evaluate the implementation of the Convention on the Rights of
Persons with Disabilities, it is necessary to systematically collect more of the
necessary data.!s’

As mentioned above, supportive measures are not being used as much as they
could. The data below shows that the number of persons with limited legal
capacity [osoby s omezenou svépravnosti] has been increasing over the years.
Currently, there are around 45,000 persons.

Figure 10. Number of Pending Court Cases Regarding Limitation of Legal
Capacity'*

Number of Pending Court Cases Regarding Limitation of Legal Capacity
2014 2015 2016 2017 2018 2019 2020 2021
38,315 | 37,635 | 36,877 | 37,399 | 41,052 | 42,487 | 43,830 | 44,342

It can be assumed that there are several reasons why the number of persons
limited in their legal capacity is still increasing. First of all, after the adoption of
the new Civil Code, the courts had to review all the files of persons limited and
deprived of legal capacity [osoby omezené nebo zbavené zpusobilosti k pravnim
ukontim]. This took a lot of time, for example, because in each review procedure
a new expert opinion [znalecky posudek] had to be prepared, for which the court
waited up to 6 months.'>® As mentioned above, the limitation of legal capacity

157 Press release of the Public Defender of Rights's Office from 9 September 2021. Jen systematické
sledovani a analyza umozni zjistit, jak si Ceské republika vede pii napliiovani Umluvy o pravech
osob se zdravotnim postizenim, zaznélo na mezinarodnim seminafi [Only Systematic Monitor-
ing and Analysis Will Make It Possible to Find Out How the Czech Republic Is Doing in Imple-
menting the Convention on the Rights of Persons with Disabilities, Has Been Heard at the Inter-
national Seminar]. Vefejny ochrance prav. 2021. Available here:
https://www.ochrance.cz/aktualne/jen_systematicke sledovani_a analyza umozni_zjis-
tit_jak si_ceska republika vede pri_naplnovani_ umluvy o pravech osob_se zdravot-
nim_postizenim_zaznelo_na_mezinarodnim_seminari/ (accessed on 24 June 2022).

158 Data provided upon request by the Ministry of Justice of the Czech Republic.

159 Ceské soudnictvi 2020: Vyroéni statisticka zprava [Czech judiciary 2020: Annual Statistical Re-
port]. Ministerstvo spravedlnosti. 2021. p. 67. Available here: https://www.justice.cz/docu-
ments/12681/719244/Ceske soudnictvi_2020.pd{/43b3020e-fc02-44a4-bb2c-al24ce85f57b
(accessed on 24 June 2022).
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[omezeni svépravnosti] has been subject to regular review once every 3 years and
exceptionally once every 5 years (since 2016).'° Besides, limitation of legal
capacity has a relatively long “tradition” in the Czech Republic. In contrast,
alternatives to limitation of legal capacity have only been regulated in the Czech
legal system for a short time and their legal regulation is rather austere. That is
why they are not in the public consciousness or the courts. And moreover, a person
with limited legal capacity often has no close person who could be his or her
representative [zastupce] or supporter [podplirce].'®! According to an alternative
report to the UN Committee on the Rights of Persons with Disabilities from 2011,
courts made also sometimes decisions in proceedings on limitation of capacity on
the basis of uncritically accepted expert opinion [znalecky posudek].'®? The
question is whether this practice has changed and how to reduce the number of
limitations of legal capacity. The data below shows the proportions of the number
of persons with limited legal capacity [osoby s omezenou svépravnosti] and other
measures.

160 B. Brozova Rittichova and A. Redlichova, ‘Podpurna opatfeni pohledem statistik [Support
Measures in the View of Statistics]” in Lidé s postizenim jako ,,nova mensina“ — pravni vyzvy a
souvislosti [People with Disabilities as a "New Minority" - Legal Challenges and Context]. Kan-
celaf vefejného ochrance prav and Pravnicka fakulta Univerzity Karlovy, Praha 2021, p. 59.
Available  here:  https://www.ochrance.cz/dokument/lide_s_postizenim_jako _nova_men-
sina_pravni_vyzvy a_souvislosti/lide s postizenim_jako nova mensina.pdf (accessed on 24
June 2022).

161 Z. Durajova, ‘Praxe okresnich soudi pii uplatiiovani podptirnych opatieni pii naruseni schopnosti
zletilého pravné jednat’ [Practice of District Courts in the Application of Support Measures in
Case of Impaired Legal Capacity of an Adult]. in: Lidé s postizenim jako ,,nova mensina“ —
pravni vyzvy a souvislosti [People with Disabilities as a “New Minority” - Legal Challenges and
Context]. Kancelar vefejného ochrance prav and Pravnicka fakulta Univerzity Karlovy. Praha,
2021, p. 75. Available here:  https://www.ochrance.cz/dokument/lide s posti-
zenim_jako nova_mensina_pravni_vyzvy a souvislosti/lide s postizenim_jako nova men-
sina.pdf (accessed on 24 June 2022).

162 Alternativni zprava pro Vybor OSN pro prava osob se zdravotnim postizenim [Alternative Report
to the UN Committee on the Rights of Persons with Disabilities]. Ceska republika, 2011. Point
34. Available here: https://www.mpsv.cz/docu-
ments/20142/225526/Zprava NGO _o_plneni Umluvy CZ.pdf/00861696-7bb6-a66f-a861-
3b561f32de0d (accessed on 24 June 2022).

107


https://www.ochrance.cz/dokument/lide_s_postizenim_jako_nova_mensina_pravni_vyzvy_a_souvislosti/lide_s_postizenim_jako_nova_mensina.pdf
https://www.ochrance.cz/dokument/lide_s_postizenim_jako_nova_mensina_pravni_vyzvy_a_souvislosti/lide_s_postizenim_jako_nova_mensina.pdf
https://www.ochrance.cz/dokument/lide_s_postizenim_jako_nova_mensina_pravni_vyzvy_a_souvislosti/lide_s_postizenim_jako_nova_mensina.pdf
https://www.ochrance.cz/dokument/lide_s_postizenim_jako_nova_mensina_pravni_vyzvy_a_souvislosti/lide_s_postizenim_jako_nova_mensina.pdf
https://www.ochrance.cz/dokument/lide_s_postizenim_jako_nova_mensina_pravni_vyzvy_a_souvislosti/lide_s_postizenim_jako_nova_mensina.pdf
https://www.mpsv.cz/documents/20142/225526/Zprava_NGO_o_plneni_Umluvy_CZ.pdf/00861696-7bb6-a66f-a86f-3b56ff32de0d
https://www.mpsv.cz/documents/20142/225526/Zprava_NGO_o_plneni_Umluvy_CZ.pdf/00861696-7bb6-a66f-a86f-3b56ff32de0d
https://www.mpsv.cz/documents/20142/225526/Zprava_NGO_o_plneni_Umluvy_CZ.pdf/00861696-7bb6-a66f-a86f-3b56ff32de0d

Figure 11. Proportions of Court Decisions in 2014-2021 According to the
Public Defender of Rights” Research'®

Proportions of Court Decisions in 2014-2021

= Limitation of Legal Capacity
Other Supportive Measures Without Limitation of Legal Capacity

Decision Without a Supportive Measure

The Public Defender of Rights” research shows that the practice of courts in
the Czech Republic is diverse, somewhat conservative and formalistic.'%* As stated
in the Figure 11 above, according to the Public Defender of Rights” research the
limitation of legal capacity is mostly used (58% of cases). Alternatives to this
measure are used in less than a third of cases (28%). This is confirmed by the data
obtained from the Ministry of Justice. The provided data also show clear
paternalistic tendencies in the courts” decision-making on support measures. The
wording of decisions is often very restrictive. The courts do not always address

163 See Ktizovatky autonomie. Praxe soudil pfi rozhodovani o podptimych opatienich [Crossroads of
Autonomy. The Practice of Courts in Deciding on Support Measures]. Vefejny ochrance prav
2020, p. 12. Available here: https://www.ochrance.cz/uploads-import/ESO/Krizovatky autono-
mie.pdf (accessed on 24 June 2022).

164 The research was carried out in 2018 to find out how the proceedings for the limitation of legal
capacity and other supportive measures are conducted. The Public Defender of Rights contacted
86 district courts. Subsequently, 256 decisions were subjected to a quantitative content analysis.
However, as the research was based on a selection of individual courts, the results may be some-
what biased. See Kiizovatky autonomie. Praxe soudt pfi rozhodovani o podpiirnych opatfenich
[Crossroads of Autonomy. The Practice of Courts in Deciding on Support Measures]. Vefejny
ochrance prav 2020, p. 6. Available here: https://www.ochrance.cz/uploads-import/ESO/Kri-
zovatky autonomie.pdf (accessed on 24 June 2022).
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the question of subsidiarity of the measure taken, and when they do, they are often
very austere. 6

According to the Public Defender of Rights, in up to 40% of the judgments on
the limitation of legal capacity, the courts limited the person’s legal capacity in
almost all areas of life (except for matters of everyday life, as required by law).
This approach is actually very close to “the old bad practice” of incapacitation, or
deprivation of legal capacity [zbaveni zpUsobilosti k pravnim ukontim] regulated
by the 1960°s Civil Code that was in force in the Czech Republic until the end of
2013 (for details see 1.5 above).!%® The data below shows the proportions of the
number of measures.

Figure 12. Court Decisions Before 2014'
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165 Kfizovatky autonomie. Praxe soudtl pfi rozhodovani o podptirnych opatfenich [Crossroads of Au-
tonomy. The Practice of Courts in Deciding on Support Measures]. Vefejny ochrance prav 2020,
p- 36. Available here: https://www.ochrance.cz/uploads-import/ESO/Krizovatky autonomie.pdf
(accessed on 24 June 2022).

166 Ibid, p. 38.

167 J. Maretkova and M. Matiasko, Clovék s dusevnim postizenim a jeho pravni jednani-otizka
opatrovnictvi dospélych [People with Mental Disabilities and Their Legal Behaviour - the Issue
of Adult Guardianship]. Linde, Praha 2010; Opatrovnictvi a lidska prava v Ceské republice.
Analyza pravni upravy a politiky v oblasti opatrovnictvi [Guardianship and Human Rights in the
Czech Republic. Analysis of Legislation and Policy in the Field of Guardianship]. 2007. Mental
Disability Advocacy Center, p- 19. Available here:
https://mdac.org/sites/mdac.info/files/Czech_Guardianship_and Hu-
man_Rights in_the Czech%20Republic.pdf (accessed on 24 June 2022); data from (justice.cz),
available here: https://cslav justice.cz/InfoData/prehledy-statistickych-listu.html (accessed on
24 June 2022).
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SECTION IX — CONCLUSION

In conclusion, the legal framework for the protection of vulnerable persons in
the Czech Republic has already been reformed. The Civil Code devotes consider-
able attention to this issue in the General Part (Book I). The protection of vulner-
able persons is also reflected in the part of the Civil Code governing Family Law
(Book II.). Special provisions protecting vulnerable persons are found in the part
of the Civil Code dedicated to Property Rights and Succession, in particular about
the “incapacity to make disposition mortis causa” (Book III). In the part regulating
obligations, related issues are addressed specifically in provisions governing do-
nation and the delictual capacity of vulnerable persons (Book 1V).

Following the adoption of the new Civil Code, and the legal regulations re-
ferred to as accompanying legislation, in particular procedural acts and regulations
related to healthcare, new institutions were established, in particular the supportive
measures for cases where the ability of an adult to make legal acts is impaired. The
special acts discussed in detail above protect vulnerable persons in specific situa-
tions, e.g., concerning the provision of healthcare services. The question of abor-
tion in the case of women suffering from a mental disorder should undoubtedly be
revised de lege ferenda.

However, generally speaking, it is possible to conclude that the Czech legal
order, following the international obligations of the Czech Republic, provides
more adequate protection to vulnerable persons than before. As mentioned in the
introduction, the new legal regulation is progressive in many aspects, in contrast
to the previous regulation, as it takes into account the specific circumstances of
each vulnerable person. However, it is far from perfect. The UN Committee on the
Rights of Persons with Disabilities believes that the new legal regulation does not
fully comply with the international obligations of the Czech Republic (e.g. in
consideration to Art. 12 CRPD), but it is still definitely a major step forward to the
ideal legal regulation. At the national level, various non-governmental
organizations (such as the League of Human Rights), the Office of the Public
Defender of Rights, and even expert group for the support of persons with limited
legal capacity operating under the Government Committee for Persons with
Disabilities have criticized the inconsistency of Czech legislation with Article 12
of the CRPD (and other obligations of the state).'®® They have also criticized the
overuse of limitation of legal capacity compared to less invasive support measures,

168 Zavérecna doporuceni Vyboru OSN pro prava osob se zdravotnim postizenim k ivodni zpravé
Ceské republiky [Concluding Recommendations of the UN Committee on the Rights of Persons
with Disabilities on the Initial Report of the Czech Republic]. 2015. UN Committee on Rights
of  Persons  with  Disabilities. Available  here: https://www.mpsv.cz/docu-
ments/20142/225526/Zaverecna_doporuceni_Vyboru OSN_pro prava_osob_se ZP CZ.pdf/d
42¢33¢2-059-6018-e62b-fc47ac31676f (accessed on 2 August 2023).
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the poorly set up system of (primarily public) guardianship, and other issues.'®
Some weak spots are addressed above, particularly when discussing the Annual
Report of the Office of the Public Defender of Rights and the League of Human
Rights.

Despite the shortcomings and interpretation problems, sometimes even bad
practise of the courts reported by the above-mentioned Public Defender of Rights’
research, the jurisprudence of the Supreme Court and the Constitutional Court
move decision-making practice forward in certain ways to protect the fundamental
rights of vulnerable adults. Suggestions and recommendations made by the Office
of the Public Defender of Rights contribute to the wider use of supportive
measures in practice and the improved protection of vulnerable persons, in partic-
ular in retirement homes and homes with a special regime. However, concerning
the statistical information provided above, it should be critically noted that the
appointment of a guardian (in the absence of limitation of legal capacity) is often
considered the only alternative to the limitation of legal capacity. In time, all sup-
portive measures might be applied more frequently in decision-making in practice
— as a result of raising awareness of their benefits for vulnerable persons among
the professional and general public.

169 Zapis ze zasedani Vladniho vyboru pro osoby se zdravotnim postizenim ze dne 22. 6. 2023
[Minutes of the meeting of the Government Committee for Persons with Disabilities on
22/06/2023]. 2023. The Government Committee for Persons with Disabilities. Available in
Czech here: https://www.vlada.cz/cz/ppov/vvozp/zasedani-vyboru/zasedani-22--cervna-2023-
207383/#

111



Appendix

Key provisions of the Civil Code

Act No. 89/2012 Sb.
of 3 February 2012
the Civil Code

the Parliament has adopted the following Act of the Czech Republic:

BOOK ONE
GENERAL PROVISIONS

TITLE 1
SCOPE OF REGULATION AND ITS BASIC PRINCIPLES

Chapter 1
Private law

Section 1

(1) The provisions of the legal order governing the mutual rights and duties of persons together consti-
tute private law. The application of private law is independent of the application of public law.

(2) Unless expressly prohibited by a statute, persons can stipulate rights and duties by way of exclusion
from a statute; stipulations contrary to good morals, public order or the law concerning the status of
persons, including the right to protection of personality rights, are prohibited.

TITLE 11
PERSONS

Chapter 1
General provisions

Section 15

(1) Legal personality is the capacity to have rights and duties within the legal order.

(2) Legal capacity is the capacity to acquire rights and assume duties for oneself by making juridical
acts (to make juridical acts).

Chapter 2

Natural persons
Division 1

General provisions

Section 23
An individual has legal personality from birth to death.

Section 24

Every individual is responsible for his own actions, if he is able to assess and control them. A person
who induces upon himself a self-inflicted condition which would otherwise preclude the responsibility
for his actions is responsible for the actions taken under this condition.

Division 2
Subsidiary measures in the case of disrupted capacity of an adult to make juridical acts

Declaration in anticipation of incapacity

Section 38
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In anticipation of one’s own lack of capacity to make juridical acts, an individual may express the will
to have his matters managed in a certain way or by a certain person, or to have a specific person become
his guardian.

Section 39

(1) Unless the declaration has the form of a public instrument, it must be made by a private instrument
dated and acknowledged by two witnesses; in the acknowledgement, the witness shall provide his per-
sonal information which allows the witness to be identified.

(2) Only persons without any interest in the declaration and its contents who are not blind, deaf, mute
or ignorant of the language in which the declaration is made may become witnesses. Witnesses must
sign the declaration and be able to confirm the ability of the declarant to perform acts and the content
of his declaration.

(3) Where the content of the declaration made by a public instrument determines who is to become the
guardian, the person who wrote the public instrument shall record information about the identity of the
person who made the declaration, the person who is selected to act as the guardian and the person who
wrote the public instrument in a non-public list maintained under another statute.

Section 40 [Recodification]

(1) Where the declaration is made by a blind person or a person who cannot or is not able to read or
write, the declaration must be read aloud to the person by a witness who did not write the declaration.
A blind person or a person who cannot or is not able to read or write shall confirm before witnesses
that the instrument contains his true will.

(2) Where a declaration is made by a person with a sensory disability who cannot read or write, the
contents of the instrument must be interpreted to the person in the way of communication of his choos-
ing and by a witness who did not write the declaration; all witnesses must have command of the way
of communication which is used to interpret the content of the instrument. The declarant shall
acknowledge before witnesses in the way of communication of his choosing that the instrument con-
tains his true will.

Section 41

(1) Express withdrawal of the declaration requires the expression of will made in the form prescribed
in Section 39(1).

(2) If the instrument containing the declaration is destroyed by the declarant, it has the effect of revo-
cation.

Section 42
Where the declaration concerns matters other than selecting a person to act as a guardian and its effec-
tiveness is conditional, the fulfilment of the condition is decided by a court.

Section 43

If the circumstances evidently change in such a substantial way that, under such circumstances, the
declarant would not have made the declaration or would have made a declaration with different con-
tents, a court shall amend or cancel the declaration if the declarant were otherwise under a threat of
serious harm. Before making any decision, the court shall make the necessary effort to obtain the opin-
ion of the individual whose declaration is subject to the court’s decision, also using the way of com-
munication of the individual’s choosing.

Section 44

If the declaration or its revocation is invalid, the court shall take it into account, unless there is cause
to doubt the will of the declarant.

Assistance in decision-making

Section 45

If an individual needs assistance in decision-making due to complications resulting from his mental
disorder, even where his legal capacity has not been limited, he and the assisting person may agree on

the provision of assistance; there may be multiple assisting persons.

Section 46
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(1) By concluding a contract for assistance, the assisting person undertakes, subject to the consent of
the person receiving assistance, to be present at his legal proceedings, provide him with the necessary
information and communications and assist him by giving advice.

(2) The contract becomes effective on the date on which it is approved by a court. Unless the contract
has been executed in writing, the parties are required to express their will to execute the contract before
a court. If the interests of the assisting person are contrary to the interests of the person receiving
assistance, the court shall not approve the contract.

Section 47

(1) The assisting person must not jeopardise the interests of the person receiving assistance by exerting
improper influence or unjustly enrich himself at the expense of the person receiving assistance.

(2) In carrying out his duties, the assisting person shall proceed in accordance with the decisions of the
person receiving assistance. If the person receiving assistance makes a juridical act in writing, the
assisting person may affix his signature, indicating his position and, where applicable, the support
provided to the person receiving assistance; the assisting person may also invoke the invalidity of the
juridical act made by the person receiving assistance.

Section 48

On the application of the person receiving assistance or the assisting person, a court shall remove the
assisting person; the court shall also remove him, even of its own motion, if the assisting person com-
mits a substantial breach of his duties.

Representation by a household member

Section 49

(1) If a mental disorder prevents an adult who has no other representative to make juridical acts, he
may be represented by his descendant, ancestor, sibling, spouse or partner, or a person who had lived
with the person represented in a common household before the creation of representation for at least
three years.

(2) The representative shall inform the person represented that he will represent him, and shall clearly
explain to him the nature and consequences of representation. If the person to be represented refuses
that, the representation is not created; the ability to make a wish is sufficient to express the refusal.

Section 50

The creation of representation must be approved by a court. Before making any decision, the court
shall make the necessary effort to obtain the opinion of the person represented, also using the way of
communication chosen by the person represented.

Section 51

The representative shall ensure the protection of the interests of the person represented and the exercise
of his rights as well as make sure that his way of life is not in conflict with his abilities and that, unless
it can be reasonably challenged, it corresponds to the specific ideas and wishes of the person repre-
sented.

Section 52

(1) Representation covers ordinary matters, as is consistent with the life circumstances of the person
represented. However, the representative may not give consent to an interference in mental or physical
integrity of the individual with permanent consequences.

(2) The representative may dispose of the income of the person represented to the extent necessary to
arrange ordinary matters, as is consistent with the life circumstances of the person represented; how-
ever, the representative may dispose of the funds deposited in the account of the person represented
only to the extent which does not exceed the amount of monthly level for an individual under another
legal regulation.

Section 53

If the person represented has multiple representatives, an act of one of them shall suffice. However, if
there are multiple representatives performing acts towards another person together and these acts are
contradictory, their expressions of will are disregarded.

Section 54
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(1) Representation is extinguished if waived by the representative, or if the person represented refuses
to be further represented by the representative; the ability to make a wish is sufficient to express the
refusal. Representation is also extinguished if a court appoints a guardian of the person represented.
(2) If a contract for assistance in decision-making is concluded, representation is extinguished on the
effective date of the contract to the extent in which the person represented is capable of making juridical
acts.

Limitation of legal capacity

Section 55

(1) Legal capacity may only be limited in the interests of the individual concerned, after he has been
seen by a court and with full recognition of his rights and his personal uniqueness. In so doing, the
extent and degree of the individual’s inability to take care of his own matters must be carefully taken
into account.

(2) An individual’s legal capacity may only be limited if he were otherwise under a threat of serious
harm and unless milder and less restrictive measures suffice to protect his interests.

Section 56

(1) An individual’s legal capacity may only be limited by a court.

The court shall take all the necessary steps to obtain the opinion of the individual whose legal capacity
is subject to the court’s decision also using the way of communication of the individual’s choosing.

Section 57

(1) A court may limit the legal capacity of an individual to the extent to which the individual is unable
to make juridical acts due to a mental disorder which is not only temporary, and shall define the extent
to which it has limited the capacity of the individual to make independent juridical acts.

(2) If an individual has difficulty to communicate, this is not in itself a reason to limit his legal capacity.

Section 58

During the proceedings on the limitation of legal capacity, a court may entrust a third person with
making certain individual juridical acts or administering property, if it is necessary to prevent serious
harm.

Section 59

(1) The court may limit the legal capacity in relation to a particular matter for the time necessary for
the disposal of the matter or for such other specified period, but not exceeding three years. If it is clear
that the person's condition will not improve within that time, the court may limit the person's legal
capacity for a longer period, but not more than five years.

(2) On the expiry of the period of limitation of legal capacity, the legal effects of the limitation shall
cease. However, if proceedings to extend the period of limitation are commenced at that time, the legal
effects of the original decision shall continue until a new decision is made, but for no longer than one
year.

Section 60
If the circumstances change, a court shall, even of its own motion, change or cancel its decision without
delay.

Section 61

If a court decides to limit the legal capacity of an individual, the person selected by the court to act as
a guardian may apply for appointment as a guardian; if he does not file such an application, the court
shall obtain his opinion. If this person is eligible to become a guardian, the court shall, with his consent,
appoint the person as a guardian.

Section 62

In its decision to limit the legal capacity of an individual, a court shall appoint a guardian for the
individual. When choosing a guardian, the court shall take into account the wishes of the ward, his
needs as well as the suggestions of close persons of the ward, provided that they pursue his well-being,
and ensure that by choosing a guardian the court does not establish a relationship of mistrust of the
ward towards the guardian.
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Section 63

A person lacking legal capacity, or a person whose interests are contrary to the interests of the ward,
or the operator of a facility where the ward stays or which provides him with services, or a person
dependent on such a facility, may not be appointed as a guardian.

Section 64
The decision to limit the legal capacity does not deprive an individual of the right to individually make
juridical acts in ordinary matters of everyday life.

Section 65

(1) If the ward acted on his own without being allowed to act without a guardian, his juridical act may
only be declared invalid if it has caused him harm. However, if a change of scope of the duties of the
ward is sufficient as a remedy, the court shall do so without being bound by the parties’ motions.

(2) If the ward acted on his own without being allowed to act without a guardian, the act of the former
is considered to be valid if approved by the guardian. This also applies if the person acting approved
such a juridical act himself after acquiring legal capacity.

Section 107

(1) If an individual has an agent or a fiduciary, the health care provider shall notify the agent or fidu-
ciary of the measures taken without undue delay after becoming aware of them.

(2) A fiduciary may, in his own name and for the benefit of the individual, assert all rights of the
individual created in connection with his admission to or detention in such a facility. An assisting
person has the same rights as a fiduciary.

Section 108

An individual who has been admitted to or detained in a facility providing health care has the right to
discuss with his representative, fiduciary or assisting person his own matters in a personal conversation
and without the presence of third persons.

Section 109

(1) An individual admitted to or detained in a facility providing health care has the right to have his
health condition, medical records or the attending physician’s statement regarding his inability to rea-
son and express wishes independently reviewed by a physician independent of the health care provider
in this facility and its operator. A fiduciary or assisting person has the same right.

(2) If the right to review is asserted before a court decides pursuant to Section 105(2), its exercise must
be allowed so that the court may consider the results of the review in the proceedings on the admissi-
bility of the measure taken.

Section 110

If the court rules that the measure taken is admissible, the involuntary stay at a facility providing health
care shall thereby be approved; however, this does not exclude the right to refuse a certain intervention
or medical procedure.

BOOK TWO
FAMILY LAW
TITLE I
MARRIAGE

Chapter 1
General provision

Section 655

Marriage is a permanent union of a man and a woman formed in a manner provided by this Act. The
primary purpose of marriage is the foundation of a family, proper upbringing of children and mutual
support and assistance.

Section 671

Capacity to enter into marriage

Marriage may be entered into by anyone unless prevented from doing so by a legal impediment pursu-
ant to Sections 672 to 676.
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Legal impediments to marriage

Section 672

(1) Marriage may not be entered into by a minor lacking full legal capacity.

(2) A court may, in exceptional cases, allow a minor who lacks full legal capacity and has reached
sixteen years of age to enter into marriage, if justified by important grounds.

Section 673
A person whose legal capacity to enter into marriage has been limited may not enter into marriage.

Division 2
Invalidity of marriage

Section 680

If a marriage has been entered into despite the existence of a legal impediment, the court shall declare
the marriage invalid on the application of anyone having a legal interest therein, unless the marriage
was impeded by limited legal capacity.

Chapter 4

Rights and duties of spouses
Division 1

General provisions

Section 687

(1) Spouses have equal rights and duties.

(2) Spouses are obliged to respect each other, they are obliged to live together, be faithful to each other,
respect each other’s dignity, support each other, maintain the family community, create a healthy fam-
ily environment and jointly care of children.

Section 688
A spouse has the right be given, by the other spouse, information on his income and amount of his
assets and liabilities, as well as on his existing and planned work, study and similar activities.

Section 689

When choosing his work, study and similar activities, a spouse shall take into account the interests of
the family, the other spouse and a minor child who has not yet acquired full legal capacity and lives in
the family household with the spouses, and the interests of other family members, where applicable.

Section 690

Satisfying family needs

Each spouse shall contribute to the needs of family life and the needs of the family household according
to his personal and property situation, abilities and potential so that in principle the standard of living
of all family members is comparable. Contributing property has the same relevance as personal care of
the family and its members.

Section 691 [Recodification]

(1) If spouses do not have a family household, each of them bears the costs of his respective household;
this does not relieve them of the duty to help and support each other.

(2) Where a common child of spouses to whom both spouses have a duty to maintain and support, or
a minor child who has not yet acquired full legal capacity and has been entrusted to the care of both or
one of spouses, lives with one of the spouses and the other spouse leaves the family household without
having a reason deserving special consideration and refuses to return, the latter must also contribute to
the costs of the family household. The reason for leaving the family household or refusing to return is
assessed by a court according to the principles of decency and good morals.

Section 692

Deciding on family matters

(1) Family matters, including the choice of the place of the family household or, where applicable, the
household of one of the spouses and other family members, in particular children who have not yet
acquired full legal capacity, and the way of life of the family, is to be agreed by spouses.
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(2) If spouses fail to agree on a substantial family matter, a court may, on the application of one of the
spouses, substitute the consent of the other spouse by its decision if the spouse refuses to give his
consent in such a matter of family life without a serious reason and contrary to the interests of the
family, or if he is unable to express his will. However, the court shall primarily encourage the spouses
to reach an agreement.

Providing for family matters

Section 693
Family matters are provided for by spouses jointly, or by one of them.

Section 694

(1) In usual family matters, a juridical act made by one of the spouses obliges and entitles both spouses
jointly and severally; this does not apply if the spouse who did not make the juridical act informed a
third person in advance that he disagreed with the juridical act. Also a court may, on the application of
a spouse, exclude the spouse from the effects of future juridical acts made by the other spouse with
respect to third persons. Such measures do not apply to juridical acts whereby a spouse provides for
usual life necessities of the family and its members, especially children who have not yet acquired full
legal capacity.

(2) In other family matters, a juridical act of one of the spouses obliges and entitles both spouses jointly
and severally if the other spouse gave his consent to the former’s juridical act; Section 692(2) applies
by analogy. However, if a spouse who does not consent to a juridical act of the other spouse has not
managed to obtain help from a court in advance, he may invoke the invalidity of such a juridical act.
(3) If spouses do not live together in a situation under Section 691(2), a juridical act of one of the
spouses in family matters does not oblige or entitle the other spouse without his consent.

Section 695

Sections 693 and 694 do not apply to matters governed by the provisions on matrimonial property law.
Section 696

Mutual representation of spouses

(1) A spouse has the right to represent the other spouse in usual matters.

(2) A spouse does not have the right under Subsection (1) if the spouse to be represented informs in
advance the person with respect to whom his spouse is to or intends to make a juridical act, that he
does not consent to being represented, or if a court, on the application of a spouse, extinguishes the
spouse’s right of representation.

(3) Moreover, a spouse does not have the right under Subsection (1) if the spouses do not live together
in a situation under Section 691(2).

Section 697

Maintenance and support between spouses

(1) Spouses have a duty to maintain and support each other to such an extent that, in principle, ensures
the same material and cultural standard for both of them. The duty to maintain and support between
spouses takes precedence over the children’s or parents’ duty to maintain and support.

(2) In other respects, the duty to maintain and support between spouses is governed by the general
provisions on maintenance and support.

Usual family household equipment

Section 698

(1) Usual family household equipment consists of a set of movable things which normally serve for
usual essential needs of life of the family and its members; whether individual things belong to both
spouses or just one of them is not decisive.

(2) A spouse needs the consent of the other spouse to dispose of a thing which is a part of the usual
equipment of a family household; this does not apply to things of negligible value.

(3) A spouse may invoke invalidity of a juridical act whereby the other spouse disposed of a thing that
is part of the usual equipment of the family household without his consent.

Section 699
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(1) If a spouse leaves the family household with the intention to do so permanently and refuses to
return, he may request that his spouse surrender to him what belongs to the usual equipment of a family
household and belongs exclusively to him. What spouses own jointly is divided equally between them,
unless excluded by the nature of the thing; in that case, the general provisions of this Act on cancella-
tion and settlement of co-ownership apply.

(2) If a spouse needs what belongs to the usual equipment of a family household, in particular also for
a common minor child of the spouses who has not yet acquired full legal capacity and with respect to
whom both have the duty to maintain and support, or a minor child who has not yet acquired full legal
capacity was entrusted to the joint care of the spouses living in a family household and has remained
in the family household, Subsection (1) does not apply.

Division 2
Matrimonial property law

Section 708

(1) What belongs to spouses, has property value and is not excluded from the legal relations forms part
of the community property of the spouses (hereinafter “community property”). This does not apply if
community property is extinguished by means of a statute during the marriage.

(2) Community property is subject to a statutory regime, contractual regime or a regime formed by the
decision of a court.

Statutory regime

Section 709

(1) Community property includes what was acquired during the marriage by one of the spouses indi-
vidually or both spouses jointly, except for what:

a) serves the personal needs of one of the spouses,

b) was acquired as a gift, inheritance or legacy by only one of the spouses, unless the donor in the
donation or decedent in the disposition mortis causa expressed a different intention,

c¢) was acquired by one of the spouses as compensation for non-pecuniary harm to his natural rights,
d) was acquired by one of the spouses by a juridical act relating to his separate property,

¢) was acquired by one of the spouses as compensation for damage, destruction or loss of his separate
property.

(2) Community property includes profits from what belongs exclusively to one of the spouses.

(3) Community property also includes a spouse’s share in a company or cooperative if, during the
marriage, a spouse becomes a shareholder in a company or a member of a cooperative. This does not
apply if one of the spouses has acquired the share in a manner constituting his separate property under
Subsection (1).

Section 710

Community property includes debts assumed during the marriage, unless:

a) they relate to property that belongs exclusively to one spouse, to the extent which exceeds the profits
from such property, or

b) they were assumed by only one spouse without the consent of the other except for debts incurred to
provide for the everyday or usual needs of the family.

Section 711

(1) Acquisition and loss of individual items of community property is governed by the general provi-
sions of this Act.

(2) The amounts of earnings, salary, wage, profit and other values for work and other gainful activities
become part of community property when the spouse who contributed to obtaining them became able
to dispose of them.

(3) Claims under the separate property of only one of the spouses that are to become part of the com-
munity property become part thereof on the due date.

Section 712 [Recodification]

Unless otherwise provided by this Book of this Act, the provisions of this Act on a partnership or,
where applicable, on co-ownership apply by analogy to community property.

Administration under the statutory regime
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Section 713

(1) Both or one of the spouses use, take the fruits and revenues of, maintain, dispose of, manage and
administer the community property as agreed.

(2) Rights and duties associated with community property or parts thereof pertain to both spouses
jointly and severally.

(3) Juridical acts relating to community property or parts thereof oblige and entitle both spouses jointly
and severally.

Section 714

(1) In matters relating to community property and parts thereof which cannot be considered common,
the spouses make juridical acts jointly, or one of the spouses acts with the consent of the other. If one
of the spouses refuses to give consent without a serious reason and contrary to the interests of the
spouses, family or family household or is unable to express his will, the other spouse may apply to a
court to substitute the consent of his spouse.

(2) If a spouse makes a juridical act without the consent of the other spouse where consent is required,
the latter may invoke invalidity of such a juridical act.

Section 715

(1) If part of the community property is to be used for business activities of one of the spouses and the
property value of what is to be used exceeds a level appropriate to the property situation of the spouses,
consent of the other spouse is required upon the first such use. If the other spouse has been omitted, he
may invoke invalidity of such an act.

(2) If part of the community property is to be used for the acquisition of a share in a company or
cooperative, or if the acquisition of a share results in liability for the debts of the company or cooper-
ative to the extent exceeding a level appropriate to the property situation of the spouses, Subsection (1)
applies by analogy.

Contractual regime

Section 716

(1) Fiancés and spouses may agree on a matrimonial property regime different from the statutory re-
gime. If contractual regime has been agreed by spouses, they typically provide for their rights and
duties relating to existing community property. If a contractual regime has been agreed as retroactive,
it is disregarded.

(2) A contract on matrimonial property regime must be in the form of a public instrument.

Section 717

(1) Contractual regime may consist in a separate property regime, a regime reserving the creation of
community property as of the date the marriage terminates, as well as a regime constituting an exten-
sion or reduction of the scope of the statutory regime of community property. The provisions on a
separate property regime apply by analogy under the regime reserving the creation of community prop-
erty as of the date on which the marriage terminates.

(2) A contractual regime may be changed by agreement of the spouses or a court decision; such a
change requires agreement of the spouses or a court decision on the parts of the community property
in the existing regime.

Section 718

(1) The contract may contain any stipulation and relate to any matter, unless prohibited by a statute; it
may relate in particular to the scope, content and time of creation of the statutory or other community
property regime, as well as individual things and sets thereof. The contract may also change the clas-
sification of the existing as well as modify the classification of the future parts of assets and liabilities
differently from the statutory regime.

(2) The contract may also specify property situation in the case of termination of marriage; where the
contract stipulates arrangements in the case of termination of marriage by death, the relevant part of
the contract is considered to be an inheritance contract, if it contains its elements.

(3) The contract may not exclude or change the provisions on usual family household equipment, unless
one of the spouses has permanently left the household and refuses to return.

Section 719

(1) The consequences of a contract on matrimonial property regime may not exclude a spouse’s ability
to provide for the family.
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(2) The content or purpose of a contract on matrimonial property regime may not affect the rights of a
third person, unless the third person has consented to the contract; such a contract concluded without
the consent of the third person has no legal effects with respect to the third person.

Section 720

(1) A contract of fiancés on matrimonial property regime becomes effective upon entering into mar-
riage. If the contract relates to an already existing thing registered in a public register, the change may
be registered in the register only after the marriage has been entered into.

(2) If a contract between the spouses on matrimonial property regime relates to an already existing
thing registered in a public register, the contract shall, in this part, become effective with respect to
third persons upon registration in that register, unless otherwise provided by this Act.

Section 721

(1) A contract on matrimonial property regime is registered in a public register if so stipulated therein,
or otherwise at the request of both spouses. Everything that changes the statutory property regime of
the spouses is registered in the register.

(2) The registration is made without undue delay by the person who prepared the contract, and if this
is not possible, by the person who maintains the register.

Administration under the contractual regime

Section 722

(1) Fiancés and spouses may conclude a contract for the administration of what is part of their com-
munity property which derogates from the provisions of Section 713 and 714; the provisions of Sec-
tions 719 and 720 also apply to this contract.

(2) The contract under Subsection (1) stipulates which of the spouses will administer the community
property or part thereof, and how.

Section 723

(1) The spouse who administers community property makes juridical acts independently in matters
relating to the community property, even in judicial or other proceedings, unless otherwise provided
below.

(2) The spouse who administers the entire community property may make juridical acts only with the
consent of the other spouse:

a) when disposing of community property as a whole,

b) when disposing of the dwelling in which the family household of the spouses is located, if the dwell-
ing is part of community property, or a dwelling of one of the spouses or a dwelling of a minor child
who has not yet acquired full legal capacity and is in the care of the spouses, as well as when stipulating
a permanent encumbrance of an immovable thing which is part of community property.

(3) Section 714(2) applies by analogy.

Regime established by a court decision

Section 724

(1) In case of a serious reason, a court shall, on the application of a spouse, cancel community property
or reduce its existing scope.

(2) A serious reason shall always mean the fact that a spouse’s creditor requires his claim to be secured
to an extent exceeding the value of what belongs exclusively to that spouse, that a spouse may be
considered prodigal, or that the spouse constantly or repeatedly takes unreasonable risks. The fact that
a spouse has started pursuing business activities or become a partner of a legal person with unlimited
liability may also be considered to be a serious reason.

Section 725
A regime established by a court decision may be changed by a contract between the spouses or a court
decision.

Section 726

(1) A court may renew community property after having cancelled it; a court shall decide so especially
where the reasons to cancel community property have ceased to exist. This applies even where a spouse
applies to a court to extend community property whose scope was limited to the statutory scope.
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(2) If community property has been extinguished by means of a statute, a court shall, on the application
of a spouse, renew it if it is in the interest of both spouses.

Section 727

(1) A court decision may not exclude or amend provisions governing usual family household equip-
ment.

(2) The consequences of a court decision on the change, cancellation or renewal of community property
must not exclude the ability of a spouse to provide for the family, and its content or purpose may not
affect the rights of a third person, unless the third person has consented to the decision.

Section 728

Administration under the regime formed by the decision of a court

If, when administering community property, a spouse acts in a manner which is clearly contrary to the
interests of the other spouse, family or family household and the fiancés or spouses have not concluded
a contract governing the administration of what forms part of community property, a court may, on the
application of the other spouse, decide how community property will be administered.

Separate property regime

Section 729
In the separate property regime, a spouse may dispose of his property without the consent of the other
spouse.

Section 730

If, under the separate property regime, spouses pursue business activities jointly or one of the spouses
pursues business activities with the help of the other spouse, they shall divide the income from business
activities as agreed earlier in writing; otherwise, the income is divided equally.

Protection of third persons

Section 731

If only one of the spouses incurred debt during the existence of community property, a creditor may,
in the framework of enforcement of a decision, satisfy his claims from community property.

Section 732

If debt was incurred by only one of the spouses against the will of the other spouse who expressed his
disagreement to the creditor without undue delay after becoming aware of the debt, community prop-
erty may only be affected up to the amount equalling to a share that would belong to the debtor were
community property cancelled and settled pursuant to Section 742. This also applies to a spouse’s duty
to provide maintenance and support or to debt arising from an unlawful act of only one of the spouses,
or where debt was incurred by only one of the spouses before entering into marriage.

Section 733

If one of the spouses assumed an obligation at a period within six months before the statutory property
regime was changed or excluded, either by a contract between spouses or a court decision, the claim
of his creditor may be satisfied from anything that would have been part of community property but
for the contract between spouses or the court decision.

Section 734
If a contract between spouses or a court decision changing or excluding the statutory property regime
affects a right of a third person, in particular of a creditor, the person concerned may assert his right on
the occasion of the settlement of what was formerly part of community property in the same manner
as if no contract between spouses has been concluded or court decision made; in this context, Section
742 applies.

Section 735

Special provisions

Unless spouses who intend to divorce in a manner set out in Section 757 conclude an agreement on the
arrangement of property rights and duties in the event of a divorce, in which, under the condition that
the marriage is divorced, they also stipulate the manner in which they will acquire rights and assume
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duties during separate management, the provisions on community property apply to the period of sep-
arate management with the necessary modifications, unless otherwise provided by this Act.

Settlement of community property

Section 736

If community property is cancelled or extinguished or their current scope is reduced, the common rights
and duties are liquidated by means of a settlement. Until community property which is reduced, can-
celled or extinguished has been settled, it is governed by the provisions on community property with
the necessary modifications.

Section 737

(1) Settlement of assets and liabilities must not affect any right of a third person. If a right of a third
person has been affected by a settlement, the third person may claim that a court declare the settlement
ineffective with respect to this third person.

(2) Settlement of debts is effective between spouses only.

Section 738

(1) A settlement agreement is always effective as from the date on which the community property was
reduced, cancelled or extinguished, regardless of whether the agreement was concluded before or after
the reduction, cancellation or extinction of the community property. However, if the settlement con-
cerns a thing which is subject to registration in a public register, the part of the agreement concerning
this thing becomes legally effective upon its registration in the public register.

(2) The validity of a settlement agreement is not impeded if it concerns only a part of the common
rights and duties relating to property.

Section 739

(1) A settlement agreement must be in writing if it is concluded during marriage or if the settlement
concerns a thing for which an agreement on transfer of the right of ownership is also required in writing.
(2) If the settlement agreement is not required in writing and if requested by one of the spouses, the
other spouse shall deliver to the former a confirmation of the contents of their settlement.

Section 740

If spouses fail to agree on a settlement, any of them may apply to a court for a decision. The settlement
is decided on by a court based on the state existing at the time when the reduction, cancellation or
extinction of community property became effective.

Section 741

If, within three years from reduction, cancellation or extinction of community property, no settlement
of what was formerly part of the community property takes place, even by agreement, and no applica-
tion for settlement by a court decision is filed, the spouses or former spouses are conclusively presumed
to have settled as follows:

a) corporeal movable things are owned by the spouse who uses them exclusively as an owner for his
own needs or the needs of his family or family household,

b) other corporeal movable things and immovable things are under undivided co-ownership of both
spouses; their shares are equal,

c) other property rights, claims and debts belong to both spouses jointly; their shares are equal.

Section 742

(1) Unless the spouses or former spouses agree otherwise or if Section 741 does not apply, the settle-
ment is governed by the following rules:

a) the shares of both spouses on the assets and liabilities being settled are the same,

b) each of the spouses shall reimburse the part of the common property which was expended on his
exclusive property,

¢) each of the spouses has the right to request that he be reimbursed for the part of his exclusive property
which he expended on the common property,

d) account is taken of the needs of dependent children,

e) account is taken of the way each of the spouses cared for the family, in particular how he took care
of the children and the family household,
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f) account is taken of the way each of the spouses contributed to the acquisition and maintenance of
property values pertaining to the community property.

(2) When settling community property, the value of the part of the community property which was
expended on exclusive property of a spouse, as well as the value of the part of the exclusive property
of a spouse which was expended on community property, is included after having been increased or
decreased depending on the increase or decrease in the value of the part of the property on which the
cost was incurred in a period from the date the property was expended until the date the community
property was reduced, cancelled or extinguished.

Certain provisions on the housing of spouses

Section 743

(1) A family household is at the place of the dwelling of the spouses.

(2) If a spouse requests, for serious reasons, that the family household be relocated, the other spouse
should accommodate such a request unless the reasons for staying outweigh the reasons for such a
change.

(3) Spouses may agree to permanently live separately. An agreement of spouses on separate housing
has the same legal effect as leaving the family household with the intent to live permanently elsewhere.

Section 744 [Recodification]

If the dwelling of spouses is a building or an apartment to which one of the spouses has an exclusive
right allowing him to live in the building or apartment other than a right arising from an obligation, the
other spouse shall acquire a right of residence upon entering into marriage. If such an exclusive right
of one of the spouses is created during marriage, the other spouse acquires thereby a right of residence.

Section 745

(1) If the dwelling of spouses is a building or an apartment which one of the spouses uses on the basis
of a lease as of the date on which the marriage was entered into, both spouses shall acquire joint lease
of the building or apartment upon entering into marriage; if a lease contract is concluded at a later time,
joint lease of both spouses is created upon the effective date of the contract. This also applies, by
analogy, to other similar rights arising from an obligation.

(2) Subsection (1) does not apply if spouses agree otherwise.

Section 746

(1) Spouses having a joint lease of a building or an apartment are entitled and obliged jointly and
severally.

(2) A spouse having the right of residence is in the position of a surety for his spouse.

Section 747

(1) If at least one of the spouses has a right to dispose of a building or apartment in which the family
household of the spouses or the family is located and the building or apartment is essential for the
residence of the spouses or family, he must refrain from and avoid all that may prevent or endanger
such residence. Without the consent of the other spouse, a spouse may not, in particular, alienate such
a building or an apartment or create such a right to the building, its part or the whole apartment the
exercise of which is incompatible with the housing of the spouses or family, unless he provides his
spouse or family with housing which is in all respects similar to the existing one.

(2) If a spouse acts without the consent of the other spouse contrary to Subsection (1), the spouse may
invoke invalidity of such a juridical act.

Section 748

(1) If spouses have a joint lease of a building or an apartment in which the family household of the
spouses or family is located, first sentence of Section 747(1) applies by analogy. Without the consent
of the other spouse, a spouse may not end the lease or limit the lease by a right, the exercise of which
is incompatible with the housing of the spouses or family.

(2) If a spouse acts without the consent of the other spouse contrary to Subsection (1), the spouse may
invoke invalidity of such a juridical act.

Section 749
The consent of a spouse under Sections 747 and 748 must be in writing.
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Section 750

(1) If spouses or fiancés agree by way of derogation from Sections 747 and 748, such an agreement
may not deteriorate the position of their common minor child who has not acquired full legal capacity
and lives with them in the family household, and to which they have the duty to maintain and support,
or a minor child who has not acquired full legal capacity and has been placed in the joint care of both
or one of the spouses; furthermore, the agreement may not affect the rights of third persons, unless they
have consented to such an agreement.

(2) The agreement and consent of third persons under Subsection (1) must be in writing.

BOOK FOUR

RELATIVE PROPERTY RIGHTS

Chapter 2

Agency without mandate and the use of a thing of another for the benefit of another person
Division 1

Agency without mandate

Section 3006

Basic provisions

If a person interferes in the matters of another person without being entitled to do so, he bears the
resulting consequences.

Section 3007

Prevention of damage

If a person, without being called upon to do so, arranges a matter of another to prevent imminent
damage, the person whose matter was arranged shall reimburse the reasonably incurred costs, even
where no result was achieved for reasons not attributable to the agent without mandate.

Section 3008

Salvaging a thing of another

A person who salvages a thing of another from an inevitable loss or decay is entitled to adequate re-
muneration of no more than a tenth of the price of the thing, and to reimbursement of reasonably in-
curred costs. The owner of the thing is relieved of the duty to provide the payment if he does not reclaim
the salvaged thing.

Section 3009

Acts for the benefit of another person

(1) If someone assumes a matter for the benefit of another person without the person’s consent, the
person shall reimburse him for the reasonably incurred costs if the matter has been arranged for the
predominant benefit of the person. Whether a matter has been carried out for the benefit of another is
not assessed according to general considerations, but by having regard to his understandable interests
and intentions.

(2) If a benefit is not predominant, an agent without mandate is not entitled to reimbursement of costs.
The person whose matters the agent without mandate assumed may require the agent without mandate
to restore everything to its original state, and where this is not reasonably possible, to compensate for
the damage.

Common provisions

Section 3010

A person who assumed a matter of another without mandate shall see it through, present the relevant
accounts and transfer everything acquired in doing so to the person whose matter was arranged.
Section 3011

If an agent without mandate is not entitled to reimbursement of costs, he may take what he acquired at
his own expense, if it is possible and if it does not deteriorate the essence of the thing or unreasonably
hampers its use.

Division 2
Using a thing of another for the benefit of another person
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Section 3012

Basic provisions

If someone uses a thing of another for the benefit of another person without the intention to arrange a
matter of another, and if it is not reasonably possible to achieve the surrender of the thing, the owner
of thing may require him to provide compensation for the value of the thing at the time it was used,
even where the benefit was not achieved.

Section 3013
A person who incurs a cost for another person which that person was required to incur himself has
right to claim reimbursement.

Section 3014

If a person in difficulties sacrifices a thing in order to prevent greater damage, each of the persons
benefiting from the situation shall provide the victim with a proportionate compensation.
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89/2012 Sb.

ZAKON
ze dne 3. inora 2012

obcansky zakonik

Zména: 460/2016 Sb. (Cast)

Zména: 460/2016 Sb.

Zména: 460/2016 Sb. (¢ast), 303/2017 Sb.
Zména: 111/2018 Sb.

Zména: 171/2018 Sb.

Zména: 163/2020 Sb.

Zména: 33/2020 Sb.

Zména: 192/2021 Sb.

Parlament se usnesl na tomto zakoné Ceské republiky:
CAST PRVNI
OBECNA CAST
HLAVA I
PREDMET UPRAVY A JEJi ZAKLADNI ZASADY

Dil 1
Soukromé pravo
§1
(1) Ustanoveni pravniho fadu upravujici vzajemna prava a povinnosti osob vytvareji ve svém souhrnu

soukromé pravo. Uplatilovani soukromého prava je nezavislé na uplatiiovani prava vefejného.

(2) Nezakazuje-li to zakon vyslovné, mohou si osoby ujednat prava a povinnosti odchylné od zékona;
zakazana jsou ujednani porusujici dobré mravy, vefejny pofadek nebo pravo tykajici se postaveni osob,
vcetné prava na ochranu osobnosti.

HLAVAII

OSOBY
Dil 1
Vseobecna ustanoveni
§15

(1) Pravni osobnost je zptsobilost mit v mezich pravniho fadu prava a povinnosti.

(2) Svépravnost je zpusobilost nabyvat pro sebe vlastnim pravnim jednanim prava a zavazovat se k
povinnostem (pravné jednat).

Dil 2
Fyzické osoby

Oddil 1
Obecna ustanoveni
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§23
Clovék mé pravni osobnost od narozeni az do smrti.
§24

Kazdy ¢lovék odpovida za své jednani, je-li s to posoudit je a ovladnout. Kdo se vlastni vinou ptivede
do stavu, v némz by jinak za své jednani odpovédny nebyl, odpovida za jednani v tomto stavu u¢inéna.

0Oddil 2
Podptirna opatieni pti naruseni schopnosti zletilého pravné jednat
Piedbézné prohlaseni

§38

V ocekavani vlastni nezpisobilosti pravné jednat mize ¢lovek projevit vili, aby byly jeho zalezitosti
spravovany uritym zptisobem, nebo aby je spravovala urita osoba, nebo aby se urcita osoba stala
jeho opatrovnikem.

§39

(1) Nema-li prohlaseni formu vetejné listiny, musi byt uinéno soukromou listinou opatenou datem a
potvrzenou dvéma svédky; svédek o sob& uvede v potvrzeni tidaje, podle nichz ho lze zjistit.

(2) Svédky mohou byt jen osoby, které na prohlaseni a jeho obsahu nemaji zajem a nejsou nevidomé,
neslysici, némé nebo neznalé jazyka, v némz je prohlaseni u¢inéno. Svédci musi prohlaseni podepsat
a byt schopni potvrdit schopnost prohlasujiciho jednat a obsah jeho prohlaseni.

(3) Je-li obsahem prohlaseni potizeného vetejnou listinou urceni, kdo se ma stat opatrovnikem, ten,

kdo vefejnou listinu sepsal, zapiSe udaje o tom, kdo prohlaseni pofidil, kdo je povolan za opatrovnika
a kdo vefejnou listinu sepsal, do nevefejného seznamu vedeného podle jiného zakona.

§ 40

(1) Cini-li prohlageni nevidomy, nebo osoba, kterd neumi nebo nemiize &ist nebo psat, musi ji byt
prohlaseni nahlas precteno svédkem, ktery prohlaseni nepsal. Nevidomy, nebo osoba, ktera neumi nebo
nemuze Cist nebo psat, ped svédky potvrdi, Ze listina obsahuje jeho pravou vili.

(2) Cini-Ii prohlageni osoba se smyslovym postizenim, kterd nemiize ¢ist nebo psat, musi ji byt obsah
listiny tlumocen takovym zpisobem dorozumivani, ktery si zvolila, a to svédkem, ktery prohlaseni
nepsal; vSichni svédci musi ovladat zpisob dorozumivani, kterym je obsah listiny tlumoéen. Kdo

prohlaseni ¢ini, potvrdi pfed svédky zvolenym zptisobem dorozumivani, Ze listina obsahuje jeho
pravou vuli.

§ 41

(1) K vyslovnému odvoléani prohlaseni se vyzaduje projev vile u¢inény ve formé piedepsané v § 39
odst. 1.

(2) Znici-li listinu obsahujici prohlaseni ten, kdo je u€inil, ma to u€inky odvolani.
§42
Tyka-li se prohlaseni jiné zalezitosti nez povolani opatrovnika a je-li ucinnost prohlaseni vazana na

podminku, rozhodne o splnéni podminky soud.
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§43

Zméni-li se okolnosti zjevné tak podstatnym zpisobem, ze ¢loveék, ktery prohlaseni ucinil, by je za
takovych okolnosti neucinil nebo by je uc¢inil s jinym obsahem, soud prohlaseni zméni nebo zrusi,
pokud by jinak ¢lovéku, ktery prohlaseni uéinil, hrozila zdvazna ujma. Pfed vydanim rozhodnuti soud
vyvine potiebné usili, aby zjistil nazor ¢lovéka, o jehoz prohlaseni rozhoduje, a to i za pouziti takového
zpusobu dorozumivani, ktery si ¢lovek zvoli.

§ 44
Je-li prohlaseni nebo jeho odvolani neplatné, soud k nim pfihlédne, neni-li pfic¢iny pochybovat o vili
toho, kdo je u¢inil.
Napomoc pfi rozhodovani

§ 45
Potiebuje-li ¢lovék napomoc pii rozhodovani, protoze mu v tom dusevni porucha pusobi obtize,
tiebaze nemusi byt omezen ve svépravnosti, mize si s podptircem ujednat poskytovani podpory;
podptirctt miize byt i vice.

§ 46

(1) Smlouvou o napomoci se podpurce zavazuje podporovanému, Ze bude s jeho souhlasem pfitomen
pfi jeho pravnich jednanich, ze mu zajisti potfebné idaje a sdéleni a ze mu bude napomocen radami.

(2) Smlouva nabyva ucinnosti dnem, kdy ji schvali soud. Neni-li smlouva uzaviena v pisemné forme,

vyzaduje se, aby strany projevily vili uzaviit smlouvu pfed soudem. Soud smlouvu neschvali,
odporuji-li zajmy podpurce zajmim podporovaného.

§47

(1) Podptirce nesmi ohrozit zajmy podporovaného nevhodnym ovliviiovanim, ani se na tkor
podporovaného bezdtivodné obohatit.

(2) Podptirce postupuje pfi plnéni svych povinnosti v souladu s rozhodnutimi podporovaného. Pokud
podporovany pravné jedna v pisemné formé, muze podpulrce pfipojit svij podpis s uvedenim své
funkce, poptipadé i s udajem o podpofte, kterou podporovanému poskytl; podptrce ma i pravo namitat
neplatnost pravniho jednani podporovaného.

§48

Na navrh podporovaného nebo podptrce soud podptirce odvola; soud ho odvola i v piipade, ze
podpiirce zavazné porusi své povinnosti, a to i bez navrhu.
Zastoupeni ¢lenem domacnosti
§49
(1) Brani-li duSevni porucha zletilému, ktery nema jiného zastupce, samostatné pravné jednat, mize

ho zastupovat jeho potomek, pfedek, sourozenec, manzel nebo partner, nebo osoba, ktera se
zastoupenym zila pfed vznikem zastoupeni ve spole¢né domacnosti alespon tfi roky.
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(2) Zastupce da zastoupenému na védomi, ze ho bude zastupovat, a srozumitelné mu vysvétli povahu
a nasledky zastoupeni. Odmitne-li to Cloveék, ktery ma byt zastoupen, zastoupeni nevznikne; k
odmitnuti posta¢i schopnost projevit prani.

§ 50
Ke vzniku zastoupeni se vyzaduje schvaleni soudu. Pfed vydanim rozhodnuti soud vyvine potiebné

usili, aby zjistil nazor zastoupeného, a to i za pouziti takového zplsobu dorozumivani, ktery si
zastoupeny zvoli.

§51
Zastupce dba o ochranu zajmut zastoupeného a napliiovani jeho prav i o to, aby zpisob jeho zivota

nebyl v rozporu s jeho schopnostmi a aby, nelze-li tomu rozumné odporovat, odpovidal i zvlastnim
predstavam a pfanim zastoupeného.

§52
(1) Zastoupeni se vztahuje na obvyklé zalezitosti, jak to odpovida Zivotnim poméram zastoupeného.
Zastupce vSak neni opravnén udélit souhlas k zasahu do duSevni nebo télesné integrity ¢loveka s

trvalymi nasledky.

(2) Zastupce muze nakladat s piijmy zastoupeného v rozsahu potiebném pro obstarani obvyklych
zalezitosti, jak to odpovida Zivotnim pomérum zastoupeného; s penéznimi prostfedky na Uctu

jednotlivce podle jiného pravniho piedpisu.
§53

Ma-li zastoupeny vice zastupci, postaci, pokud jedna jeden z nich. Jedna-li vSak vici dalsi osobé vice
zastupeu spoleéné a odporuji-li si, neptihliZi se k projevu zadného z nich.

§ 54
(1) Zastoupeni zanika, pokud se jej zastupce vzda nebo pokud zastoupeny odmitne, aby ho zastupce
dale zastupoval; k odmitnuti posta¢i schopnost projevit pfani. Zastoupeni rovnéz zanika, pokud soud
jmenuje zastoupenému opatrovnika.
(2) Je-li uzaviena smlouva o napomoci pii rozhodovani, zanikne zastoupeni uéinnosti smlouvy v
rozsahu, v jakém je zastoupeny zpusobily pravné jednat.
Omezeni svépravnosti

§55
(1) K omezeni svépravnosti lze pfistoupit jen v zajmu ¢loveéka, jehoz se to tyka, po jeho zhlédnuti a s
plnym uznavanim jeho prav a jeho osobni jedine¢nosti. Pfitom musi byt dikladné vzaty v ivahu rozsah

i stupent neschopnosti ¢loveka postarat se o vlastni zalezitosti.

(2) Omezit svépravnost ¢loveka lze jen tehdy, hrozila-li by mu jinak zdvazna ijma a nepostaci-1i
vzhledem k jeho z4jmim mirnéjsi a méné omezujici opatieni.

§ 56
(1) Omezit svépravnost ¢lovéka mize jen soud.

(2) Soud vyvine potfebné usili, aby zjistil nazor ¢lovéka, o jehoz svépravnosti rozhoduje, a to i za
pouziti takového zpiisobu dorozumivani, ktery si ¢lovék zvoli.
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§57

(1) Soud mtize omezit svépravnost ¢lovéka v rozsahu, v jakém ¢lovék neni pro dusevni poruchu, ktera
neni jen pfechodna, schopen pravné jednat, a vymezi rozsah, v jakém zpusobilost ¢lovéka samostatné
pravné jednat omezil.

(2) Ma-li ¢lovek obtize dorozumivat se, neni to samo o sobé divodem k omezeni svépravnosti.
§58

Soud miize v pribéhu fizeni o omezeni svépravnosti svéfit tfeti osobé provedeni urcitych jednotlivych
pravnich jednani nebo spravu majetku, je-li to nutné, aby se zabranilo zavazné Gjmé.

§ 59

(1) Soud mize svépravnost omezit v souvislosti s uritou zalezitosti na dobu nutnou pro jeji vytizeni,
nebo na jinak ur¢enou urcitou dobu, nejdéle vSak na tfi roky. Je-li zjevné, Ze se stav ¢loveka v této
dobé nezlepsi, muze soud svépravnost omezit na dobu delsi, nejdéle vsak na pét let.

(2) Uplynutim doby omezeni svépravnosti pravni uc¢inky omezeni zanikaji. Zahaji-li se vSak v této
dobé fizeni o prodlouZeni doby omezeni, trvaji pravni u€inky pivodniho rozhodnuti az do nového
rozhodnuti, nejdéle vSak jeden rok.

§ 60
Zméni-li se okolnosti, soud své rozhodnuti bezodkladné zméni nebo zrusi, a to i bez navrhu.
§ 61

Rozhoduje-li soud o omezeni svépravnosti ¢lovéka, mize osoba jim povoland za opatrovnika
navrhnout, aby byla opatrovnikem jmenovéana; pokud navrh nepoda, zjisti soud jeji stanovisko. Je-li
tato osoba zpuisobila k opatrovnictvi, soud ji s jejim souhlasem opatrovnikem jmenuje.

§ 62

V rozhodnuti 0 omezeni svépravnosti jmenuje soud ¢lovéku opatrovnika. Pfi vybéru opatrovnika
ptihlédne soud k pfanim opatrovance, k jeho potiebé i k podnétim osob opatrovanci blizkych, sleduji-
li jeho prospéch, a dba, aby vybérem opatrovnika nezalozil nediivéru opatrovance k opatrovnikovi.

§ 63

Opatrovnikem nelze jmenovat osobu nezpusobilou pravné jednat nebo osobu, jejiz zajmy jsou v
rozporu se zajmy opatrovance, ani provozovatele zafizeni, kde opatrovanec pobyva nebo které mu
poskytuje sluzby, nebo osobu zavislou na takovém zafizeni.

§ 64

Rozhodnuti 0o omezeni svépravnosti nezbavuje ¢lovéka prava samostatné pravné jednat v béznych
zalezitostech kazdodenniho zivota.

§ 65
(1) Jednal-li opatrovanec samostatné, a¢ nemohl jednat bez opatrovnika, 1ze jeho pravni jednani
prohlasit za neplatné, jen pusobi-li mu Ujmu. Postaci-li vSak k napravé jen zména rozsahu
opatrovancovych povinnosti, soud tak ucini, aniz je vazan navrhy stran.
(2) Jednal-li opatrovanec samostatné, a¢ nemohl jednat bez opatrovnika, povazuje se opatrovancovo

jednani za platné, pokud je opatrovnik schvalil. To plati i v pfipad¢, ze takové pravni jednani schvalil
jednajici sam poté, co nabyl svépravnosti.

131



CAST DRUHA
RODINNE PRAVO
HLAVA I
MANZELSTVi

Dil 1
Vseobecné ustanoveni

§ 655

Manzelstvi je trvaly svazek muze a Zeny vznikly zpisobem, ktery stanovi tento zakon. Hlavnim u¢elem
manzelstvi je zalozeni rodiny, fadna vychova déti a vzajemna podpora a pomoc.

§ 671
Zpusobilost uzavtit manzelstvi

Manzelstvi miize uzaviit kazdy, pokud mu v tom nebrani zakonna piekazka podle § 672 az 676.

Zakonné piekazky manzelstvi
§ 672
(1) Manzelstvi nemiize uzavtit nezletily, ktery neni plné svépravny.

(2) Soud muze ve vyjimecnych ptipadech povolit uzavieni manzelstvi nezletilému, ktery neni plné
svépravny a dovrsil Sestnacti let véku, jsou-li pro to dulezité divody.

§ 673

Manzelstvi nemiize uzaviit osoba, jejiz svépravnost byla v této oblasti omezena.

Oddil 2
Neplatnost manzelstvi

§ 680
Doslo-li k uzavieni manzelstvi, pfestoze tomu branila zakonna ptekazka, soud prohlasi manzelstvi za
neplatné na navrh kazdého, kdo na tom ma pravni zajem, ledaze manzelstvi branila prekazka omezené
SVépravnosti.
Dil 4

Povinnosti a prava manzell

Oddil 1
Obecna ustanoveni

§ 687

(1) Manzelé maji rovné povinnosti a rovna prava.
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(2) Manzel¢ si jsou navzajem povinni ictou, jsou povinni zit spolu, byt si vérni, vzdjemné respektovat
svou distojnost, podporovat se, udrzovat rodinné spolecenstvi, vytvafet zdravé rodinné prostiedi a
spole¢né pecovat o déti.

§ 688

Manzel ma pravo na to, aby mu druhy manzel sdélil udaje o svych piijmech a stavu svého jméni, jakoz
i 0 svych stavajicich i uvazovanych pracovnich, studijnich a podobnych ¢innostech.

§ 689

Manzel je povinen pii volbé svych pracovnich, studijnich a podobnych ¢innosti brat zietel na zajem
rodiny, druhého manzela a nezletilého ditéte, které nenabylo plné svépravnosti a které zije spolu s
manzely v rodinné domacnosti, a poptipadé dalSich ¢lenti rodiny.
§ 690

Uspokojovani potieb rodiny

Kazdy z manzelt ptispiva na potieby zivota rodiny a potieby rodinné domacnosti podle svych osobnich
a majetkovych poméri, schopnosti a moznosti tak, aby zivotni Groven vSech ¢lenti rodiny byla zasadné
srovnatelna. Poskytovani majetkovych plnéni ma stejny vyznam jako osobni péce o rodinu a jeji ¢leny.

§ 691

(1) Nemaji-li manzelé rodinnou domacnost, nese kazdy z nich naklady své domacnosti; to je nezbavuje
povinnosti navzajem si pomahat a podporovat se.

(2) Zije-li s jednim z manzel spoleéné dité manzelt, viiéi kterému maji oba vyZivovaci povinnost,
popiipadé nezletilé dité, které nenabylo plné svépravnosti a které je svéfeno do péce manzelt nebo
jednoho z nich, a druhy manzel opusti rodinnou domacnost, aniz k tomu ma divod zvlastniho zietele
hodny, a odmita se vratit, je tento manzel povinen pfispivat i na naklady rodinné domacnosti. Divod
opusténi rodinné domacnosti, popiipadé divod odmitani navratu, posoudi soud podle zasad slusnosti
a dobrych mravi.

§ 692
Rozhodovani o zalezitostech rodiny
(1) O zélezitostech rodiny, véetné volby umisténi rodinné domacnosti, popiipadé domacnosti jednoho
z manzeld a dal§ich ¢lent rodiny, predevsim déti, které nenabyly plné svépravnosti, a o zpuisobu Zivota
rodiny, se maji manzelé dohodnout.
(2) Nedohodnou-li se manzelé o podstatné zalezitosti rodiny, miize soud na navrh jednoho z nich
nahradit svym rozhodnutim souhlas druhého manzela, odmita-li sviij souhlas v takové zalezitosti
rodinného zivota bez vazného divodu a v rozporu se zajmem rodiny, anebo neni-li schopen vili
projevit. Soud vsak vede manzele predevsim k dohodé¢.

Obstaravani zalezitosti rodiny

§ 693

Zalezitosti rodiny obstaravaji manzelé spole¢né, nebo je obstarava jeden z nich.

§ 694
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(1) V béznych zalezitostech rodiny pravni jednani jednoho manzela zavazuje a opraviiuje oba manzele
spolecné a nerozdilng; to neplati, sdélil-li manzel, ktery pravné nejednal, pfedem tfeti osobé, ze s
pravnim jednanim nesouhlasi. Také soud muze na navrh manzela pro ného vyloucit nasledky
budouciho pravniho jednani druhého manzela vici tfetim osobam. Takova opatfeni se netykaji
pravnich jednani, jimiz manzel obstarava bézné nezbytné zivotni potieby rodiny a jejich clent, zejména
deéti, které nenabyly plné svépravnosti.

(2) V ostatnich zalezitostech rodiny pravni jednani jednoho manzela zavazuje a opraviiuje oba manzele
spole¢né a nerozdilng, dal-li druhy manzel k pravnimu jednani manzela souhlas; ustanoveni § 692 odst.
2 se pouzije obdobné. Nedovola-li se vSak manzel, ktery s pravnim jednanim druhého manzela
nesouhlasi, pomoci soudu pfedem, mtize se dovolat neplatnosti takového pravniho jednani.

(3) Neziji-li manzelé spolu za situace uvedené v § 691 odst. 2, pravni jednani jednoho manzela v
zalezitostech rodiny druhého manzela bez jeho souhlasu nezavazuje ani neopraviiuje.

§ 695
Ustanoveni § 693 a 694 se nepouziji pro zalezitosti upravené ustanovenimi o majetkovém pravu
manzelském.
§ 696
Vzéajemné zastupovani manzeld
(1) Manzel ma pravo zastupovat svého manzela v jeho béznych zalezitostech.
(2) Manzel pravo uvedené v odstavci 1 nema, sdéli-li pfedem manzel, ktery ma byt zastoupen, tomu, s

nimz jeho manzel ma pravné jednat nebo ma v imyslu pravné jednat, Ze se zastoupenim nesouhlasi,
anebo zrusi-li soud na navrh manzela zastup¢i pravo druhého manzela.

(3) Pravo uvedené v odstavci 1 manzel nema ani tehdy, neziji-li manzelé spolu za situace uvedené v §
691 odst. 2.

§ 697
Vyzivné mezi manzely
(1) Manzelé maji vzajemnou vyzivovaci povinnost v rozsahu, ktery obéma zaji$tuje zasadné stejnou
hmotnou a kulturni Groven. Vyzivovaci povinnost mezi manzely pfedchazi vyzivovaci povinnosti
ditéte i rodica.

(2) Pro vyzivovaci povinnost mezi manzely jinak plati obecna ustanoveni o vyzivném.

Obvyklé vybaveni rodinné domacnosti

§ 698
(1) Obvyklé vybaveni rodinné doméacnosti tvoii soubor movitych véci, které slouzi bézn€ nezbytnym
zivotnim potfebam rodiny a jejich ¢lend; pfitom neni rozhodné, zda jednotlivé véci nalezi obéma

manzeltim nebo jen jednomu z nich.

(2) K nakladani s véci, ktera je soucasti obvyklého vybaveni rodinné domécnosti, potfebuje manzel
souhlas druhého manzela; to neplati, jedna-li se o véc zanedbatelné hodnoty.

(3) Manzel se mize dovolat neplatnosti pravniho jednani, jimz druhy manzel s véci, ktera je soucasti
obvyklého vybaveni rodinné domécnosti, nalozil bez jeho souhlasu.
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§ 699
(1) Opusti-li manzel rodinnou domacnost v umyslu u€init tak trvale a odmita se vratit, miize zadat, aby
mu manzel vydal to, co patii k obvyklému vybaveni rodinné domacnosti a nalezi vyhradné jemu. Co
nalezi manzelim spole¢né, si manzelé rozdéli rovnym dilem, ledaze to povaha véci vyluCuje; v
takovém ptipade se pouziji obecna ustanoveni tohoto zdkona o zruseni a vypofadani spoluvlastnictvi.
(2) Potiebuje-li manzel to, co patii k obvyklému vybaveni rodinné domacnosti, zejména také pro

spole¢né nezletilé dit¢ manzeld, které nenabylo plné svépravnosti a vii¢i kterému maji oba vyzivovaci
povinnost, nebo pro nezletilé dité, které nenabylo plné svépravnosti, bylo svéfeno do spole¢né péce

manzelt Zijici v rodinné domacnosti a v rodinné domacnosti zuistalo, odstavec 1 se nepouzije.

Oddil 2
Manzelské majetkové pravo

§ 708
(1) To, co manzelim nalezi, ma majetkovou hodnotu a neni vylou¢eno z pravnich poméri, je soucasti
spole¢ného jméni manzelt (dale jen ,,spoleéné jméni“). To neplati, zanikne-li spoleéné jméni za trvani
manzelstvi na zakladé zakona.
(2) Spole¢né jméni podléha zakonnému rezimu, nebo smluvenému rezimu, anebo rezimu zaloZzenému
rozhodnutim soudu.
Zakonny rezim

§ 709

(1) Soucasti spoleéného jméni je to, ¢eho nabyl jeden z manzeli nebo ¢eho nabyli oba manzelé
spole¢né za trvani manzelstvi, s vyjimkou toho, co

a) slouZzi osobni potiebé jednoho z manzelt,

b) nabyl darem, dédénim nebo odkazem jen jeden z manzeld, ledaze darce pfi darovani nebo zuistavitel
v pofizeni pro ptipad smrti projevil jiny tmysl,

c) nabyl jeden z manzelti jako nahradu nemajetkové ujmy na svych piirozenych pravech,

d) nabyl jeden z manzell pravnim jednanim vztahujicim se k jeho vyluénému vlastnictvi,

e) nabyl jeden z manzeld nahradou za po§kozeni, zni¢eni nebo ztratu svého vyhradniho majetku.

(2) Soucasti spole¢ného jmeéni je zisk z toho, co nalezi vyhradné jednomu z manzelt.

(3) Soucasti spolecného jméni je také podil manzela v obchodni spolecnosti nebo druzstvu, stal-li se
manzel v dobé trvani manzelstvi spole¢nikem obchodni spole¢nosti nebo ¢lenem druzstva. To neplati,
pokud jeden z manzeld nabyl podil zpisobem zakladajicim podle odstavce 1 jeho vyluéné vlastnictvi.
Nabyti podilu nezakladd cast druhého manzela na této spolecnosti nebo druzstvu, s vyjimkou
bytovych druzstev.

§ 710

Soucasti spole¢ného jméni jsou dluhy prevzaté za trvani manzelstvi, ledaze
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a) se tykaji majetku, ktery nalezi vyhradné jednomu z manzeld, a to v rozsahu, ktery piesahuje zisk z
tohoto majetku, nebo

b) je pfevzal jen jeden z manzeli bez souhlasu druhého, aniz se pfitom jednalo o obstaravani
kazdodennich nebo béznych potieb rodiny.

§711
(1) O nabyti a pozbyti jednotlivych soucasti spoleéného jméni plati obecna ustanoveni tohoto zakona.
(2) Castky vydélku, platu, mzdy, zisku a jinych hodnot z pracovni a jiné vydéledné Ginnosti se stavaji
soucasti spole¢ného jméni v okamziku, kdy manzel, ktery se o jejich ziskani pfi€inil, nabyl moznost s
nimi nakladat.
(3) Pohledavky z vyhradniho majetku jen jednoho z manzelu, které se maji stat soucasti spole¢ného
jmeéni, se soucasti spole¢ného jméni stavaji dnem splatnosti.

§712

Neni-li v této ¢asti zakona stanoveno jinak, pouziji se pro spoleéné jméni obdobné ustanoveni tohoto
zakona o spolecnosti, popfipadé ustanoveni o spoluvlastnictvi.

Sprava v zékonném rezimu

§713

(1) Soucasti spoleéného jméni uzivaji, berou z nich plody a uzitky, udrzuji je, nakladaji s nimi,
hospodati s nimi a spravuji je oba manzelé nebo jeden z nich podle dohody.

(2) Povinnosti a prava spojena se spole¢nym jménim nebo jeho soucastmi nalezi obéma manzelim
spole¢né a nerozdilné.

(3) Z pravnich jednani tykajicich se spole¢ného jméni nebo jeho soucasti jsou manzelé zavazani a
opravnéni spoleéné a nerozdilng.

§714

(1) V zélezitostech tykajicich se spole¢ného jméni a jeho soucasti, které nelze povazovat za b&zné,
pravné jednaji manzelé spole¢né, nebo jedna jeden manzel se souhlasem druhého. Odmita-li manzel
dat souhlas bez vazného diivodu a v rozporu se zajmem manzeld, rodiny nebo rodinné domacnosti, ¢i
neni-li schopen vili projevit, mize druhy manzel navrhnout, aby souhlas manzela nahradil soud.

(2) Jedna-li pravné manzel bez souhlasu druhého manzela v pfipad¢, kdy souhlasu bylo zapotiebi,
muze se druhy manzel dovolat neplatnosti takového jednani.

§715

(1) Ma-li byt soucast spoleéného jméni pouzita k podnikani jednoho z manzelii a ptesahuje-li
majetkova hodnota toho, co ma byt pouzito, miru pfiméfenou majetkovym pomérim manzeli,
vyzaduje se pii prvnim takovém pouziti souhlas druhého manzela. Byl-li druhy manzel opomenut,
muze se dovolat neplatnosti takového jednani.

(2) Ma-li byt soucast spolecného jméni pouzita k nabyti podilu v obchodni spole¢nosti nebo druzstvu,

nebo je-li disledkem nabyti podilu ruceni za dluhy spole¢nosti nebo druzstva v rozsahu pfesahujicim
miru pfiméfenou majetkovym pomértim manzelt, plati odstavec 1 obdobné.
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Smluveny rezim
§ 716

(1) Snoubenci a manzelé si mohou ujednat manzelsky majetkovy rezim odlisny od zakonného rezimu.
Ujednaji-li si smluveny rezim manzelé, upravi zpravidla své povinnosti a prava tykajici se jiz
existujiciho spole¢ného jméni. Ujedna-li se pro smluveny rezim zpétny u¢inek, nepiihlizi se k tomu.

(2) Smlouva o manzelském majetkovém rezimu vyzaduje formu vefejné listiny.

§717

(1) Smluveny rezim mize spocivat v rezimu oddélenych jméni, v rezimu vyhrazujicim vznik
spole¢ného jméni ke dni zaniku manzelstvi, jakoz i v rezimu rozsifeni nebo zuzeni rozsahu spoleéného
jméni v zakonném rezimu. Ustanoveni o rezimu oddélenych jméni se pouziji obdobné v rezimu
vyhrazujicim vznik spole¢ného jméni ke dni zaniku manzelstvi.

(2) Smluveny rezim lze zménit dohodou manzelti nebo rozhodnutim soudu; takova zména vyzaduje
dohodu manzelti nebo rozhodnuti soudu o soucastech spoleéného jméni v dosavadnim rezimu.

§718

(1) Smlouva miize obsahovat jakékoli ujednani a tykat se jakékoli véci, ledaze to zakon zakazuje; mize
se tykat zejména rozsahu, obsahu, doby vzniku zakonného nebo jiného rezimu spole¢ného jméni,
jednotlivych véci i jejich souborli. Smlouvou lze zménit zatazeni jiz existujicich i upravit zatazeni
budoucich soucasti jméni rozdiln€ od zakonného rezimu.

(2) Smlouvou lze rovnéz usporadat majetkové poméry pro ptipad zaniku manzelstvi; jedna-li se o
uspotadani pro piipad zaniku manzelstvi smrti, povazuje se v této ¢asti smlouva za smlouvu dédickou,
ma-li jeji nalezitosti.

(3) Smlouvou nelze vylougit ani zménit ustanoveni o obvyklém vybaveni rodinné doméacnosti, ledaze
jeden z manzeld opustil trvale domacnost a odmita se vratit.
§ 719

(1) Smlouva o manzelském majetkovém rezimu nesmi svymi disledky vylou¢it schopnost manzela
zabezpec€ovat rodinu.

(2) Smlouva o manzelském majetkovém rezimu se nesmi svym obsahem nebo tucelem dotknout prav
tieti osoby, ledaze by se smlouvou souhlasila; tato smlouva uzaviena bez souhlasu tieti osoby nema
vici ni pravni ucinky.

§ 720
(1) Smlouva snoubencti 0 manzelském majetkovém rezimu nabyva G¢innosti uzavienim manzelstvi.
Tyka-li se smlouva jiz existujici véci zapsané do vefejného seznamu, 1ze provést do tohoto seznamu
zapis zmény az po uzavieni manzelstvi.
(2) Tyka-li se smlouva manzell o manzelském majetkovém rezimu jiz existujici véci zapsané do

vefejného seznamu, nabyva smlouva v této Casti Gcinky vici tfetim osobam zapisem do tohoto
seznamu, ledaze tento zékon stanovi jinak.
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§721

(1) Smlouva o manzelském majetkovém rezimu se zapiSe do vefejného seznamu, je-li to v ni ujednano;
jinak na zadost obou manzeli. Do seznamu se zapiSe v§e, co méni zakonny majetkovy rezim manzelu.

(2) Zapis provede bez zbyteéného odkladu ten, kdo smlouvu sepsal, a neni-li to mozné, ten, kdo seznam
vede.

Sprava ve smluveném rezimu
§ 722

(1) Snoubenci i manzelé mohou uzaviit smlouvu o spravé toho, co je soucasti spole¢ného jméni, ktera
se odchyluje od ustanoveni § 713 a 714; ustanoveni § 719 a 720 plati i pro tuto smlouvu.

(2) Smlouva podle odstavce 1 obsahuje ujednani o tom, ktery manzel bude spravovat spole¢né jméni
nebo jeho soucast a jakym zptisobem.
§723

(1) Manzel, ktery spravuje spole¢né jméni, pravné jedna v zalezitostech tykajicich se spole¢ného jméni
samostatng, a to i v soudnim nebo jiném fizeni, ledaze je dale stanoveno jinak.

(2) Manzel, ktery spravuje vSechno spolecné jméni, mize pravné jednat jen se souhlasem druhého
manzela

a) pii nakladani se spoleénym jménim jako celkem,

b) pti nakladani s obydlim, v némz je rodinna domacnost manzelu, je-li toto obydli souéasti spole¢ného
jméni, nebo které je obydlim jednoho z nich, anebo obydlim nezletilého ditéte, které nenabylo plné
svépravnosti a o néz manzelé pecuji, jakoz i pfi ujednani trvalého zatizeni nemovité véci, kterd je

soucasti spole¢ného jméni.

(3) Ustanoveni § 714 odst. 2 plati obdobné.

Rezim zalozeny rozhodnutim soudu

§ 724

(1) Je-li pro to zavazny diivod, soud na navrh manzela spole¢né jméni zrusi nebo zuzi jeho stavajici
rozsah.

(2) Zavaznym divodem je vzdy skute¢nost, ze manzeliv véfitel pozaduje zajisténi své pohledavky v
rozsahu pfesahujicim hodnotu toho, co nalezi vyhradné tomuto manzelu, Ze manzela lze povazovat za
marnotratného, jakoz i to, Ze manzel soustavné nebo opakované podstupuje nepfiméfena rizika. Jako
zavazny divod muize byt shledano také to, ze manzel zacal podnikat nebo Ze se stal neomezené rucicim
spole¢nikem pravnické osoby.

§ 725

Rezim zalozeny rozhodnutim soudu 1ze zménit smlouvou manzelii nebo rozhodnutim soudu.
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§ 726
(1) Soud muze spole¢né jméni poté, co je zrusil, obnovit; soud tak rozhodne zejména, kdyz pominou
divody zru$eni spoleéného jméni. To plati i v pfipad€, Ze manzel navrhne, aby spole¢né jméni, jehoz
rozsah byl ziizen, bylo rozsifeno do zdkonného rozsahu.
(2) Zaniklo-li spole¢né jméni na zakladé zakona, soud jej na navrh manzela obnovi, pokud je to v
zajmu obou manzeld.

§ 727

(1) Rozhodnutim soudu nelze vyloudit ani zménit ustanoveni upravujici obvyklé vybaveni rodinné
domécnosti.

(2) Rozhodnuti soudu o zménég, zruSeni nebo obnoveni spole¢ného jméni nesmi svymi disledky
vylou¢it schopnost manzela zabezpecovat rodinu a nesmi se obsahem nebo ti¢elem dotknout prav tieti
osoby, ledaze by s rozhodnutim souhlasila.
§ 728

Sprava v rezimu zalozeném rozhodnutim soudu

Jedna-li manzel pfi spravé spole¢ného jméni zptsobem, ktery je ve zfejmém rozporu se zajmem
druhého manzela, rodiny nebo rodinné domacnosti, a snoubenci nebo manzelé neuzavteli smlouvu o
spraveé toho, co je soucasti spoleéného jméni, muze soud na navrh druhého manzela rozhodnout, jakym

zpusobem bude spole¢né jméni spravovano.

Rezim oddélenych jméni

§ 729

V rezimu oddélenych jméni smi manzel nakladat se svym majetkem bez souhlasu druhého manzela.

§ 730
Podnikaji-li v rezimu oddélenych jméni manzelé spole¢né nebo jeden z manzeld podnika s pomoci
druhého manzela, rozdéli si piijmy z podnikani, jak si v pisemné formé ujednali; jinak se piijmy rozdéli

rovnym dilem.

Ochrana tietich osob

§ 731

Vznikl-1i dluh jen jednoho z manzell za trvani spole¢ného jméni, mtize se véfitel pti vykonu rozhodnuti
uspokojit i z toho, co je ve spole¢ném jmeéni.

§ 732

Vznikl-1i dluh jen jednoho z manzelt proti viili druhého manzela, ktery nesouhlas projevil vici vériteli
bez zbyte¢ného odkladu poté, co se o dluhu dozveédél, mize byt spole¢né jmeéni postizeno jen do vyse,
jiz by ptedstavoval podil dluznika, kdyby bylo spole¢né jméni zruseno a vyporadano podle § 742. To
plati i v pfipad€ povinnosti manzela plnit vyzivné nebo jde-li o dluh z protipravniho ¢inu jen jednoho
z manzelti nebo v piipadé, ze dluh jen jednoho z manzeld vznikl jesté pfed uzavienim manzelstvi.
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§ 733

Zavazal-li se jeden z manzelG v dobé, od které do zmény nebo vylouceni zdkonného majetkového
rezimu, at’ smlouvou manzelti nebo rozhodnutim soudu, uplynulo méné nez Sest mésict, mize byt
pohledavka jeho véfitele uspokojena ze vseho, co by bylo soucasti spole¢ného jméni, kdyby ke
smlouvé manzel nebo k rozhodnuti soudu nedoslo.

§ 734
Je-li smlouvou manzeld nebo rozhodnutim soudu, kterymi byl zakonny majetkovy rezim zménén nebo
vyloucen, dotéeno pravo tieti osoby, zejména véfitele, miize tato osoba své pravo uplatnit u piilezitosti
vypoiadani toho, co bylo dfive soucasti spole¢ného jméni, stejné, jako by ke smlouvé manzeli nebo k
rozhodnuti soudu nedoslo; pfitom se pouzije § 742.

§ 735
Zvl1astni ustanoveni
Neuzaviou-li spolu manzelé, ktefi maji v imyslu dosahnout rozvodu manzelstvi zptisobem uvedenym
v § 757, dohodu o uspotadani majetkovych povinnosti a prav pro ptipad rozvodu, v niZ pod podminkou,
ze manzelstvi bude rozvedeno, rovnéz ujednaji, jak budou v dobé oddéleného hospodafeni nabyvat
prava a zavazovat se, plati pro dobu oddéleného hospodateni manzell ustanoveni o spole¢ném jméni
piimétené, ledaze tento zakon stanovi jinak.
Vypotadani spole¢ného jméni

§ 736
Je-li spole¢né jméni zruSeno nebo zanikne-li, anebo je-li zaZen jeho stavajici rozsah, provede se
likvidace dosud spole¢nych povinnosti a prav jejich vypofadanim. Dokud zizené, zrusené nebo zaniklé
spole¢né jméni neni vyporadano, pouziji se pro né ustanoveni o spole¢ném jméni pfimétené.

§737

(1) Vypotadanim jméni nesmi byt dotéeno pravo teti osoby. Bylo-li jeji pravo vypofadanim dotéeno,
muze se tfeti osoba domahat, aby soud ur¢il, ze je vypotfadani vii¢i ni neticinné.

(2) Vypotadani dluhti ma G¢inky jen mezi manZely.

§738

(1) Dohoda o vypofadani ma vzdy u¢inky ke dni, kdy spolecné jméni bylo zizeno, zruseno nebo
zaniklo, bez ohledu na to, zda dohoda byla uzaviena pfed anebo po zuzeni, zruSeni nebo zaniku
spole¢ného jmeéni. Je-li vSak pfedmétem vypotadani véc, kterd se zapisuje do vefejného seznamu,
nabyva dohoda pravnich u¢inki v ¢asti tykajici se této véci zapisem do vefejného seznamu.

(2) Platnosti dohody o vyporadani nebrani, tyka-li se jen ¢asti spolecnych majetkovych povinnosti a
prav.

§ 739
(1) Dohoda o vypotadani vyzaduje pisemnou formu, pokud byla uzaviena za trvani manzelstvi nebo

pokud je pfedmétem vypoiadani véc, u které vyzaduje pisemnou formu i smlouva o pfevodu
vlastnického prava.
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(2) Nevyzaduje-li dohoda o vypotadani pisemnou formu a pozada-li o to jeden z manzelii, doru¢i mu
druhy manzel potvrzeni, jak se vyporadali.

§ 740
Nedohodnou-li se manzelé o vypofadani, miize kazdy z nich navrhnout, aby rozhodl soud. O
vypotadani rozhoduje soud podle stavu, kdy nastaly G€inky zGzeni, zruseni nebo zaniku spole¢ného
jméni.

§ 741
Nedojde-li do tfi let od zGZeni, zru$eni nebo zaniku spoleéného jméni k vypotradani toho, co bylo dfive
soucasti spoleéného jméni, ani dohodou, ani nebyl podan navrh na vypotadani rozhodnutim soudu,

plati, ze se manzelé nebo byvali manzelé vyporadali tak, ze

a) hmotné véci movité jsou ve vlastnictvi toho z nich, ktery je pro potfebu svou, své rodiny nebo
rodinné domacnosti vyluéné jako vlastnik uziva,

b) ostatni hmotné véci movité a véci nemovité jsou v podilovém spoluvlastnictvi obou; jejich podily
jsou stejné,

c) ostatni majetkova prava, pohledavky a dluhy nalezi spole¢né obéma; jejich podily jsou stejné.

§ 742

(1) Nedohodnou-li se manzelé nebo byvali manzelé jinak nebo neuplatni-li se ustanoveni § 741, pouziji
se pro vyporadani tato pravidla:

a) podily obou manzelti na vypotadavaném jméni jsou stejné,
b) kazdy z manzelti nahradi to, co ze spolecného majetku bylo vynalozeno na jeho vyhradni majetek,

¢) kazdy z manzeltt ma pravo zadat, aby mu bylo nahrazeno, co ze svého vyhradniho majetku vynalozil
na spole¢ny majetek,

d) ptihlédne se k potiebam nezaopatienych déti,

e) ptihlédne se k tomu, jak se kazdy z manZelt staral o rodinu, zejména jak pecoval o déti a o rodinnou
domacnost,

f) pfihlédne se k tomu, jak se kazdy z manzeli zaslouzil o nabyti a udrzeni majetkovych hodnot
nalezejicich do spoleéného jméni.

(2) Hodnota toho, co ze spole¢ného majetku bylo vynaloZeno na vyhradni majetek manzela, stejné jako
hodnota toho, co z vyhradniho majetku manzela bylo vynalozeno na spolecny majetek, se pfi
vyporadani spolecného jméni zapoditava zvysena nebo snizena podle toho, jak se ode dne vynalozeni
majetku do dne, kdy spole¢né jméni bylo zGzeno, zruSeno nebo zaniklo, zvysila nebo snizila hodnota
té soucasti majetku, na niz byl naklad vynalozen.

Nektera ustanoveni o bydleni manzelt

§ 743

(1) Manzelé maji obydli tam, kde maji rodinnou domacnost.
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(2) Zada-li manzel z vaznych diivodt o pielozeni rodinné domacnosti, ma mu druhy manzel vyhovét,
ledaze duvody pro setrvani prevazuji nad divody pro tuto zménu.

(3) Manzelé se mohou dohodnout, ze budou bydlet trvale oddélené. Dohoda manzeli o oddéleném
bydleni ma stejné pravni uéinky jako opusténi rodinné domacnosti s tmyslem Zit trvale jinde.

§ 744

Je-li obydlim manzeli dim nebo byt, k némuz m4 jeden z manzelii vyhradni pravo umoziujici v domé
nebo byté bydlet, a je-li to jiné pravo nez zavazkové, vznikne uzavienim manzelstvi druhému manzelu
pravo bydleni. Vznikne-li jednomu z manzelt takové vyhradni pravo za trvani manzelstvi, vznikne tim
druhému z manzelll pravo bydleni.

§ 745

(1) Je-li obydlim manzeli dim nebo byt, k némuz mél jeden z manzeld ke dni uzavieni manzelstvi
najemni pravo, vznikne uzavienim manzelstvi k domu nebo bytu obéma manzelim spolecné najemni
pravo; pii pozdé&jsim uzavieni najemni smlouvy vznikd obéma manZzelim spoleéné najemni pravo
ucinnosti smlouvy. To plati obdobné i v ptipadé jiného obdobného zavazkového prava.

(2) Ustanoveni odstavce 1 se nepouzije, ujednaji-li si manzelé néco jiného.

§ 746

(1) Maji-li manzelé k domu nebo bytu spolecné najemni pravo, jsou zavazani a opravnéni spolecn¢ a
nerozdilné.

(2) Manzel, ktery ma pravo bydleni, ma postaveni rucitele svého manzela.

§ 747

(1) Ma-li alespon jeden z manzelii pravo nakladat domem nebo bytem, ve kterém se nachazi rodinna
domacnost manzell nebo rodiny, a tohoto domu nebo bytu je k bydleni manzeli nebo rodiny nezbytné
tieba, musi se zdrzet vSeho a ptedejit v§emu, co mize bydleni znemoznit nebo ohrozit. Manzel zejména
nesmi bez souhlasu druhého manzela takovy dim nebo byt zcizit nebo k domu, jeho ¢asti nebo k
celému bytu zfidit pravo, jehoz vykon je neslucitelny s bydlenim manzelii nebo rodiny, ledaze zajisti
manzelovi nebo rodiné po vSech strankach obdobné bydleni s bydlenim dosavadnim.

(2) Jedna-li manzel bez souhlasu druhého manzela v rozporu s odstavcem 1, mize se tento manzel
dovolat neplatnosti takového pravniho jednani.

§ 748
(1) Maji-li manzelé spole¢né najemni pravo k domu nebo bytu, ve kterém se nachazi rodinna
domacnost manzeli nebo rodiny, plati § 747 odst. 1 véta prvni obdobné. Manzel nesmi bez souhlasu
druhého manzela najem ukoncit, nebo jej omezit pravem, jehoz

vykon je neslucitelny s bydlenim manzel nebo rodiny.

(2) Jedné-li manzel bez souhlasu druhého manzela v rozporu s odstavcem 1, miize se tento manzel
dovolat neplatnosti takového pravniho jednani.
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§ 749

Souhlas manzela podle § 747 a 748 vyzaduje pisemnou formu.

§ 750
(1) Dohodnou-li se manzelé, poptipadé snoubenci, odchyIné od ustanoveni § 747 a 748, nesmi dohoda
zhorsit postaveni jejich spoleéného nezletilého ditéte, které nenabylo plné svépravnosti, které Zije s
nimi v rodinné domacnosti a vi¢i kterému maji vyzivovaci povinnost, poptipadé nezletilého ditéte,
které nenabylo plné svépravnosti a bylo svéfeno do spolecné péce manzeld nebo jednoho z nich;
dohoda se dale nesmi dotknout prav téetich osob, ledaze s takovou dohodou souhlasily.

(2) Dohoda i souhlas tfetich osob podle odstavce 1 vyzaduji pisemnou formu.

Neéktera ustanoveni o bydleni manzel
§ 743
(1) Manzelé maji obydli tam, kde maji rodinnou domécnost.

(2) Zada-li manzel z vaznych divodi o pieloZeni rodinné domacnosti, mé mu druhy manzel vyhovét,
ledaze diivody pro setrvani ptevazuji nad divody pro tuto zménu.

(3) Manzelé se mohou dohodnout, Ze budou bydlet trvale oddélené. Dohoda manzelt o oddéleném
bydleni ma stejné pravni u€inky jako opusténi rodinné domacnosti s umyslem zit trvale jinde.

§ 744
Je-li obydlim manZeld dtim nebo byt, k némuz ma jeden z manzelt vyhradni pravo umoziujici v domé
nebo byté bydlet, a je-li to jiné pravo nez zavazkové, vznikne uzavienim manzelstvi druhému manzelu
pravo bydleni. Vznikne-li jednomu z manzelti takové vyhradni pravo za trvani manzelstvi, vznikne tim
druhému z manzeld pravo bydleni.

§ 745
(1) Je-li obydlim manzelti dim nebo byt, k némuz mél jeden z manzelt ke dni uzavieni manzelstvi
najemni pravo, vznikne uzavienim manzelstvi k domu nebo bytu obéma manzeliim spole¢né najemni
pravo; pii pozd&j$im uzavieni najemni smlouvy vznikd obéma manzelim spole¢né najemni pravo

ucinnosti smlouvy. To plati obdobné i v pfipad¢ jiného obdobného zavazkového prava.

(2) Ustanoveni odstavce 1 se nepouzije, ujednaji-li si manzelé néco jiného.

§ 746

(1) Maji-li manzelé k domu nebo bytu spole¢né najemni pravo, jsou zavazani a opravnéni spolecné a
nerozdilng.

(2) Manzel, ktery ma pravo bydleni, ma postaveni ruéitele svého manzela.
§ 747

(1) Ma-li alespon jeden z manzell pravo nakladat domem nebo bytem, ve kterém se nachazi rodinna
doméacnost manzeli nebo rodiny, a tohoto domu nebo bytu je k bydleni manzelii nebo rodiny nezbytné
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tieba, musi se zdrzet vieho a ptedejit v§emu, co mize bydleni znemoznit nebo ohrozit. ManZzel zejména
nesmi bez souhlasu druhého manzela takovy dim nebo byt zcizit nebo k domu, jeho ¢asti nebo k
celému bytu zfidit pravo, jehoz vykon je nesluditelny s bydlenim manzeld nebo rodiny, ledaze zajisti
manzelovi nebo rodiné po vSech strankach obdobné bydleni s bydlenim dosavadnim.

(2) Jedna-li manzel bez souhlasu druhého manzela v rozporu s odstavcem 1, mize se tento manzel
dovolat neplatnosti takového pravniho jednani.
§ 748

(1) Maji-li manzelé spolecné najemni pravo k domu nebo bytu, ve kterém se nachazi rodinna
domacnost manzelti nebo rodiny, plati § 747 odst. 1 véta prvni obdobné. ManZel nesmi bez souhlasu
druhého manzela najem ukoncit, nebo jej omezit pravem, jehoz vykon je neslucitelny s bydlenim
manzelll nebo rodiny.

(2) Jedna-li manzel bez souhlasu druhého manzela v rozporu s odstavcem 1, mize se tento manzel
dovolat neplatnosti takového pravniho jednani.

§ 749

Souhlas manzela podle § 747 a 748 vyzaduje pisemnou formu.

§ 750

(1) Dohodnou-li se manzelé, popiipadé snoubenci, odchylné od ustanoveni § 747 a 748, nesmi dohoda
zhorsit postaveni jejich spoleéného nezletilého ditéte, které nenabylo plné svépravnosti, které zije s
nimi v rodinné domacnosti a vi¢i kterému maji vyzivovaci povinnost, popfipadé nezletilého ditéte,
které nenabylo plné svépravnosti a bylo svéfeno do spolecné pée manzeli nebo jednoho z nich;
dohoda se dale nesmi dotknout prav tetich osob, ledaze s takovou dohodou souhlasily.

(2) Dohoda i souhlas tretich osob podle odstavce 1 vyzaduji pisemnou formu.
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CAST CTVRTA
RELATIVNI MAJETKOVA PRAVA
HLAVA IV
ZAVAZKY Z JINYCH PRAVNICH DUVODU
Dil 2

Neptikazané jednatelstvi a upotiebeni cizi véci k prospéchu jiného
Oddil 1
Nepiikazané jednatelstvi

§ 3006
Zakladni ustanoveni

Vmisi-li se nékdo do zalezitosti jiné osoby, a¢ k tomu neni opravnén, jdou k jeho tizi nasledky z toho
vzniklé.

§ 3007
Odvraceni Skody
Obstara-li nékdo, a¢ k tomu nebyl povolan, cizi zalezitost, aby odvratil hrozici $kodu, pak mu ten,
jehoz zalezitost byla obstarana, nahradi ucelné vynalozené naklady, tiebaze se vysledek bez zavinéni
nepiikazaného jednatele nedostavil.

§ 3008
Zachrana cizi véci
Osobg, ktera zachrani cizi véc od nevyhnutelné ztraty nebo zkazy, nalezi pfiméfena odména, nanejvys
desetina ceny véci, a ndhrada ucelné vynalozenych nakladi. Vlastnik véci se povinnosti k thradé zbavi,
nepozaduje-li zachranénou véc nazpét.

§ 3009
Jednani k uzitku jiné osoby
(1) Ujme-li se nékdo zalezitosti ve prospéch jiné osoby bez jejiho svoleni, nahradi mu tato osoba ucelné
vynalozené naklady, zaiidil-li zaleZitost k jejimu pfevaznému uzitku. Zda byla zalezitost provedena k
uzitku jiného, se neposoudi podle obecnych hledisek, ale se zfetelem k jeho pochopitelnym zajmim a
zamérim.
(2) Neni-li uzitek pfevazny, nemé nepfikdzany jednatel pravo na ndhradu nékladi. Osoba, jejiz

zélezitost na sebe vzal, mize po nepfikazaném jednateli pozadovat, aby vSe uvedl do ptedeslého stavu,
a neni-li to dobfe mozné, aby nahradil skodu.

Spole¢na ustanoveni

§3010
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Kdo se ujal cizi zalezitosti bez piikazu, dovede ji az do konce a poda o ni vyuétovani a pievede vse, co
pfi tom ziskal, osobé, jejiz zalezitost obstaral.

§ 3011
Nema-li nepfikazany jednatel pravo na nahradu nakladt, mize si vzit, co potidil na vlastni naklady,
je-li to mozné a nezhorsi-li se tim podstata véci nebo neztizi-li se nepfimétené jeji uzivani.
Oddil 2
Upotiebeni cizi véci k prospéchu jiného

§ 3012
Zakladni ustanoveni
Upotiebi-li nékdo cizi véc k prospéchu jiného, aniz ma Gmysl obstarat cizi zalezitost, a neni-li dobte
mozné domoci se vydani této véci, mize vlastnik véci po ném pozadovat nahradu hodnoty, kterou véc
méla v dob¢ upotiebeni, a to i tehdy, nebylo-li prospéchu dosazeno.

§3013
Kdo ucini za druhou osobu naklad, ktery tato osoba byla povinna ucinit sama, ma pravo pozadovat
nahradu.

§3014

Obétuje-li se né¢i véc v nouzi, aby se odvratila vétsi Skoda, da kazdy, kdo z toho mél uzitek,
poskozenému pomérnou nahradu.
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