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In the new series National Reports at the Family & Law forum (https:/www.familyandlaw.eu/) a first
series of national reports is published.

FL-EUR (https:/fl-eur.eu/), Family Law in Europe: An Academic Network, was established at a
Founding Meeting in Amsterdam on 1-2 February 2019. FL-EUR currently unites over 35 prominent
experts, both academics and public officers, in the field of family & law from 32 European jurisdictions.
The purpose of FL-EUR is close academic cooperation amongst the experts, and between the experts

and other stakeholders in the field of family and law, aimed at:
1. accumulation and dissemination of knowledge of both family law in the books and in action;
2. promotion of comparative and multidisciplinary research and education in the field of family
and law;
3. learning from one another’s experiences; and finally,
4. providing up-to-date comparative data for European, supranational and national bodies.

The FL-EUR members selected ‘Empowerment and Protection of Vulnerable Adults’ as its first working
field, since this is a highly topical field of law. Ageing societies in Europe are confronted with an many
legal issues arising out of the empowerment and protection of vulnerable adults. Based on initial quick
scans of all jurisdictions, FL-EUR's coordinating group has drafted a questionnaire in close cooperation
with the FL-EUR’s members. The coordinating group consists of Prof. Masha Antokolskaia, Prof. Nina
Dethloff, Prof. Jane Mair, Prof. Maria Donata Panforti, Prof. Wendy Schrama, Dr. Katrine Kjarheim
Fredwall, Prof. Frederik Swennen, Prof. Paula Tavora Vitor, Dr. Velina Todorova and Prof. Michelle
Cottier. They are supported by the Secretary Rieneke Stelma-Roorda.

Country reports for all jurisdictions have been produced by country reporters. The country reports have
been reviewed by at least one Member of the Coordinating Group. Language and contents of the
countries reports fall under the responsibility of the country reporters. The reports are representing the
law as it stands in 2022.


https://www.familyandlaw.eu/
https://fl-eur.eu/

THE EMPOWERMENT AND PROTECTION OF VULNERABLE
ADULTS

ENGLAND AND WALES

Daniel Bedford
Brian Sloan

Definitions
Adult: an adult is a person who has reached the age of 18 years.!

Adult protection measures: all measures and instruments, including ex lege
representation (e.g. by partner or other family member); state-ordered representa-
tion (e.g. guardianship, public guardianship, institutional representation of persons
in residential care); voluntary measures; and any other measures used for the pur-
pose of adult protection, support or legal representation.

Advance directive: instructions given or wishes made by a capable adult con-
cerning issues that may arise in the event of his or her incapacity.?

Attorney: representative/support person appointed by means of a continuing
power of attorney by the adult.

Continuing power of attorney: a mandate given by an adult with the purpose
that it shall either be effective immediately, or enter into force in the future, and
shall remain in force in the event of the granter’s incapacity.>

Ex lege representation: an adult protection measure providing legal authority
to other persons to act ex /ege (by operation of law) on behalf of the adult, requir-
ing neither a decision by a competent authority nor a voluntary measure by the
adult.

Granter: an adult giving the continuing power of attorney.*

! In most cases this will also be the age of majority.

2 Recommendation 2009.

3 We refer to the situations addressed in Recommendation 2009.
4 Recommendation 2009.



Legal capacity: the ability to hold rights and duties (passive legal capacity or
legal standing) and to exercise those rights and duties (active capacity or legal

agency).’

Mental capacity: the de facto decision-making and decision-communication
skills of a person.®

Representative: a natural or legal person who acts on behalf of the adult.

State-ordered measures: adult protection measures, ordered by a competent
state (judicial or administrative) authority, at the request of the adult or others.

Support person: a natural or legal person who assists the adult to legally act
or who acts together with the adult.

Voluntary measures: any measure initiated by the adult without external com-
pulsion ex lege or a decision by any competent state authority.

Vulnerable adult: adults who, by reason of an impairment or insufficiency of
their personal faculties, are not in a position to protect their interests.’

Remarks

Wherever the phrase ‘partner/spouse’ is used, this also refers to ‘registered
partners.’

The term ‘guardian’ has deliberately not been used in this questionnaire, even
if this term may still be used in the official translations of certain jurisdictions.
Often the term ‘guardian’ is linked to the combined measure of substitute decision
making and deprivation or limitation of legal capacity (e.g. curatele in The Neth-
erlands or tutelle in France), but in some jurisdictions, its meaning has been broad-
ened to incorporate supported decision making without affecting legal capacity. If
this term is used in your system, please explain clearly what it means and whether
its meaning has changed over time.

The deprivation of liberty on the ground of “being of unsound mind” (art. 5, e)
ECHR) and possible forced psychiatric treatment in such case, is outside the scope
of this questionnaire, except insofar as it would be related to a measure as defined
in this questionnaire.

5> General Comment 1.
°GC 1.
7 Art. 1 of the HCCH Convention on the International Protection of Adults.



Abbreviations used in this questionnaire

Adult: vulnerable adult

CRPD: UN Convention on the Rights of Persons with Disabilities

CSO’s: Civil Society Organisations

GC: General Comment of the Committee on the Rights of Persons with Disa-
bilities

Hague Convention: 2000 Hague Convention on the International Protection
of Adults

Measures: adult protection measures

Recommendation 2009: Recommendation CM/Rec (2009)11 on Principles
concerning continuing powers of attorney and advance directives for incapacity of
the Council of Europe.

SECTION 1 - GENERAL

1. Briefly describe the current legal framework (all sources of law) regard-
ing the protection and empowerment of vulnerable adults and situate this
within your legal system as a whole. Consider state-ordered, voluntary
and ex lege measures if applicable. Also address briefly any interaction
between these measures.

Two pieces of primary legislation are specifically ‘concerned with the lives of
people with mental disorders or disabilities’ in England and Wales.® Broadly, ‘the
Mental Health Act 1983...caters for the psychiatric care and treatment of people
suffering from mental disorder, while the Mental Capacity Act 2005 ...caters for
all kinds of decision making on behalf of people who, because of mental disorder
or disability, are unable to take the decision for themselves’.’ The same person
could be subject to both Acts, albeit that this report will focus on the 2005 Act in
light of the general exclusion of forced psychiatric treatment from the scope of the
project.

There are also principles established under the common law. This includes the
inherent jurisdiction of the high court for the protection of vulnerable adults, which
enables interventions in relation to vulnerable adults whose autonomy has been
compromised for a reason other than mental incapacity. '

8 B. HALE, Mental Health Law, 6th ed., London, Sweet & Maxwell, 2017, para. 1-001.
% ibid.
DL v. A Local Authority [2012] EWCA Civ 253.



2. Provide a short list of the key terms that will be used throughout the
country report in the original language (in brackets). If applicable, use
the Latin transcription of the original language of your jurisdiction. [Ex-
amples: the Netherlands: curatele; Russia: onexa - opekal.

Advance Decision - broadly equivalent to ‘advance directive’ for the purposes
of the questionnaire.

Advance Statement - a written record of the values, beliefs, or wishes of an
individual, which they desire to be taken into consideration in decisions about their
future care.

Court of Protection - the competent state authority for adults who lack mental
capacity within the meaning of the Mental Capacity 2005. It has the power to make
declarations or decisions in relation to financial or welfare matters for adults who
lack capacity.

Court of Protection Visitor - a person appointed by the Office of the Public
Guardian to visit a court appointed deputy and produce a written report on such
matters as the OPG may direct.

D - a person who is exercising powers over P, a person who (apparently) lacks
capacity.

Deputy - a person appointed by the Court of Protection to make decisions in
relation to certain matters where P is found to lack the capacity to make them for
themselves.

Independent Mental Capacity Advocate - a person instructed to represent
and support P in respect of certain significant decisions.

Inherent Jurisdiction - a jurisdiction of the High Court which, inter alia, en-
ables interventions in relation to vulnerable adults whose autonomy has been com-
promised for a reason other than mental incapacity.

Lasting Power of Attorney - broadly equivalent to a ‘continuing power of
attorney’ for the purposes of the questionnaire. These replaced enduring powers
of attorney.

Litigation Friend - a person who conducts litigation on behalf of a person who
lacks capacity to do so.



Office of the Public Guardian - an executive agency of the Ministry of Jus-
tice. The Public Guardian’s functions include maintain a register of Lasting Pow-
ers of Attorney and deputies, supervising deputies and producing reports to the
Court of Protection as required.

Official Solicitor - an officer of the court, but part of the Ministry of Justice,
who acts as a litigation friend where P lacks capacity to conduct litigation and has
no one else able and willing to act for them.

P - a person who does lack, or allegedly lacks, capacity.

Statutory Will - a will (effective on death) made by the Court of Protection
on behalf of someone who lacks capacity to make one for themselves.

3. Briefly provide any relevant empirical information on the current legal
framework, such as statistical data (please include both annual data and
trends over time). Address more general data such as the percentage of
the population aged 65 and older, persons with disabilities and data on
adult protection measures, elderly abuse, etc.

In the quarter from January to March 2022, there were 8,709 applications to
the Court of Protection under the Mental Capacity Act, an increase of 10% on the
equivalent quarter in 2021.'"" On the other hand, the 11,255 orders made by the
Court in the first quarter of 2022 represented a 10% decrease on the equivalent
2021 figure.'? 39% of the applications related to applications for appointment of a
property and affairs deputy, while 40% of the orders made related to an existing
deputy or registered attorney. '

There were 204,313 powers of attorney (the vast majority being Lasting Pow-
ers of Attorney) registered in the quarter from January to March 2022, an increase
of 6% from the same quarter in 2021.'% 53% of the donors of the power of attorney
were over the age of 75.13

"' MINISTRY OF JUSTICE, ‘National statistics: Family Court Statistics Quarterly: January to March
2022°, 2022 <https://www.gov.uk/government/statistics/family-court-statistics-quarterly-janu-
ary-to-march-2022/family-court-statistics-quarterly-january-to-march-2022#mental-capacity-
act---court-of-protection> accessed 29.08.2022.

12 ibid.

13 ibid.

14 ibid.

'3 ibid.



The 2021 census shows that the population of England and Wales is ageing,
with ‘more people than ever before in the older age groups’.!® 18.6% of the popu-
lation (amounting to 11.1 million people) were aged 65 or over, compared to
16.4% (9.2 million) in 2011.!7 0.9% of the population was shown to be aged 90 or
over in 2021, compared to 0.8% in 2011.'8

Statistics on disability in the United Kingdom are published as part of the Fam-
ily Resources Survey, which is ‘a continuous household survey which collects in-
formation on a representative sample of private households in the United King-
dom’.!® In 2020-21, the equivalent of 14.6 million people reported a disability,
defined as ‘a physical or mental impairment that has “substantial” and “long term”
negative effects on [a person’s] ability to do normal daily activities’.? Around
22% of the population of the United Kingdom therefore consider themselves to
have a disability. This is an increase of three percentage points on the figure from
2010-11.2! Amongst working age adults, the joint most common types of disability
related to mental health and mobility (each representing 42% of those who re-
ported a disability).?> Among those of state pension age (66 as of October 2020)%
or older, however, 63% reported difficulty with mobility and 38% difficulty with
stamina, while only 9% reported a mental health impairment.? It should be noted,
however, that some of the other reportable categories, such as impairments relating
to ‘memory’ and ‘learning’, could also be highly relevant to an assessment under
the Mental Capacity Act.?’

The charity Hourglass has asserted that ‘1 in 5 UK residents (22 percent) have
personal experience of abuse as an older person or know someone who has been

16 Office for National Statistics, Population and household estimates, England and Wales: Census
2021,2022,p. 4

17 ibid.

18 ibid.

' DEPARTMENT FOR WORK & PENSIONS, National statistics: Family Resources Survey: financial year
2020 to 2021, 2022 <https://www.gov.uk/government/statistics/family-resources-survey-finan-
cial-year-2020-to-2021/family-resources-survey-financial-year-2020-to-202 1> accessed
29.08.2022.

2 ibid.

2! ibid.

22 ibid.

2 DEPARTMENT FOR WORK & PENSIONS, National statistics: Family Resources Survey: background
information and methodology, 2022 < https://www.gov.uk/government/statistics/family-re-
sources-survey-financial-year-2020-to-202 1/family-resources-survey-background-information-
and-methodology> accessed 29.08.2022.

24 DEPARTMENT FOR WORK & PENSIONS, National statistics: Family Resources Survey: financial year
2020 to 2021, 2022 <https://www.gov.uk/government/statistics/family-resources-survey-finan-
cial-year-2020-to-202 1/family-resources-survey-financial-year-2020-to-2021> accessed
29.08.2022.

 ibid.



abused - with almost 2.7 million victims thought to be affected across the coun-
tI'y’.26

4. List the relevant international instruments (CRPD, Hague Convention,
other) to which your jurisdiction is a party and since when. Briefly indi-
cate whether and to what extent they have influenced the current legal
framework.

The UK signed the UN Convention on the Rights of Persons with Disabilities
on 30 March 2007 and ratified it on 8 June 2009.%

The CRPD is not incorporated into domestic law and is not directly enforceable
before national courts. However, it can be relied on as an ‘interpretive tool’.® First,
there is a presumption in favour of interpreting legislation in a way that is compat-
ible with an international convention that is ratified by the UK. This requires that
legislative provisions, which ‘deal with the same subject matter’ as the CRPD,

should be ‘construed, if they are reasonably capable of bearing such a meaning, as

intended to carry out the treaty obligation and not to be inconsistent with it’.?

However, the CRPD can only be relied on as an ‘aid to construction’ where there
is ‘ambiguity or uncertainty’ in the legislation that needs to be resolved.*® It cannot
be relied on to ‘qualify the clear language of primary legislation’.>' Second, the
national courts may have regard to the CRPD in ascertaining the scope of the rights
protected by the Human Rights Act 199832 which effectively incorporates the Eu-
ropean Convention on Human Rights.

The UN Committee on the Rights of Persons with Disabilities issued its Con-
cluding Observations on the initial report of the UK in 2017.3* In relation to Article
12 of the Convention, the Committee expressed concern inter alia about ‘[t]he leg-

26 HOURGLASS, Abuse of older people at ‘unprecedented levels’ as 2.7 million over-65s revealed to be
affected, warns charity, 2021, p. 1.

27 UNITED NATIONS, ‘Treaty Collection: Chapter IV: Human Rights: 15. Convention on the Rights of
Persons with Disabilities’ <https://trea-
ties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=IV-15&chap-
ter=4&clang=_en#EndDec> accessed 29.08.2022.

28 R (Davey) v. Oxfordshire County Council [2017] EWHC 354, para. 48.

2 ibid, para. 46. See also: Re 4 (Capacity: Social Media and Internet Use: Best Interests) [2019] EW-
COP 2, para. 3.

39 R (Davey) v. Oxfordshire County Council [2017] EWHC 354, para. 46.

31 ibid, para. 47.

32 Burnip v. Birmingham City Council & Anor. [2012] EWCA 629 paras. 19-22; P v. Cheshire West &
Chester Council; P & Q v Surrey County Council [2014] UKSC 19, para. 36.

33 UN COMMITTEE ON THE RIGHTS OF PERSONS WITH DISABILITIES, ‘Committee on the Rights of Per-
sons with Disabilities Concluding observations on the initial report of the United Kingdom of
Great Britain and Northern Ireland’, CRPD/C/GBR/CO/1, 2017.



islation in the State party that restricts the legal capacity of persons with disabili-
ties on the basis of actual or perceived impairment’,’[t]he prevalence of substituted
decision-making in legislation and in practice, and the lack of full recognition of
the right to individualized supported decision-making that fully respects the au-

tonomy, will and preferences of persons with disabilities’.3*

The UK signed the Hague Convention on the International Protection of Adults
on 1 April 2003, and ratified it on 5 November 2003 prior to its entry into force
on 1 January 2009.3° According to the Explanatory Notes of the Mental Capacity
Act 2005, schedule 3 of that Act ‘gives effect in England and Wales to the Con-

vention’.3®

5. Briefly address the historical milestones in the coming into existence of
the current framework.

Lady Hale has written how before the Mental Capacity Act 2005, ‘English law
did not have a comprehensive scheme for empowering others to take decisions on
behalf of adults who lacked the capacity to take the decision for themselves’.>” In
relation to health and welfare, as Richard Jones and Eve Piffaretti put it:

...the High Court had attempted to respond to this situation by using the doc-
trine of necessity and the declaratory jurisdiction to determine the legality of action
proposed to be taken in respect of a mentally incapacitated person, but this ap-
proach, which is aimed at responding to individual problems, was ill-suited to de-
veloping a coherent legal framework.3

The 2005 Act, which has its origins in a Law Commission report,*® also re-
placed the existing statutory jurisdiction in relation to a person’s property and fi-
nancial affairs under the Mental Health Act 1983, which had itself replaced that in
the Mental Health Act 1959.4° The 2005 Act introduced ‘a common “best inter-
ests” principle guiding the decisions made by courts, deputies, attorneys, doctors,
carers and anyone else taking a decision on behalf of a person who cannot take it
for himself”.*!

3% ibid, para. 30.

3> HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAW, ‘Conventions and other Instruments’

<https://www.hcch.net/en/instruments/conventions/status-table/?cid=71> accessed 29.08.2022.

3¢ Explanatory Notes to the Mental Capacity Act 2005, Crown, 2005, para. 169.

37 B. HALE, Mental Health Law, 6th ed., London, Sweet & Maxwell, 2017, para. 10-001.

3 R. JONES and E. PIFFARETTI, Mental Capacity Act Manual, 8th ed., London, Sweet & Maxwell,
2018, para. 1-003.

3 LAW COMMISSION, Mental Incapacity, Law Com. 231, 1995.

“ Re P [2009] EWHC 163 (Ch).

4 B. HALE, Mental Health Law, 6th ed., London, Sweet & Maxwell, 2017, para. 10-001.



6. Give a brief account of the main current legal, political, policy and ideo-
logical discussions on the (evaluation of the) current legal framework
(please use literature, reports, policy documents, official and shadow re-
ports to/of the CRPD Committee etc). Please elaborate on evaluations,
where available.

The initial analysis of the CtteeRPD on the UK’s compliance with the CPRD
was discussed in response to question 4 above. Evaluation of the current frame-
work will be discussed in response to questions 67 and 68 below.

7. Finally, please address pending and future reforms, and how they are re
ceived by political bodies, academia, CSOs and in practice.

The Law Commission completed a project on Mental Capacity and Depriva-
tion of Liberty as recently as 2017,* but the implemented recommendations es-
sentially fall outside of the scope of the FL-EUR project.*®

Following a consultation exercise, the Government set out its intended next
steps to modernise Lasting Powers of Attorney in 2022.** The proposals relate
inter alia to using digital forms of evidence of the LPA’s execution, potentially
removing the ability to delay registration, and reforming identity checks for attor-
neys and the manner in which an LPA might be objected to. One practitioner has
commented that ‘[t]he move towards digital LPAs could be far from supportive or

enabling of an elderly person who is not a confident computer user’.*’

SECTION II - LIMITATIONS OF LEGAL CAPACITY

8. 1If your system allows limitation of the legal capacity of an adult, please
answer questions 8 - 13; if not proceed to question 14. All reports should
address questions 14 and 15.

a. on what grounds?

42 LAW COMMISSION, Mental Capacity and Deprivation of Liberty, Law Com. 372, 2017.

43 Mental Capacity (Amendment) Act 2019.

4 Ministry of Justice, Modernising Lasting Powers of Attorney: Government Response, CP 677, 2022.

45 H. MIEVILLE-HAWKINS, ‘Modernising lasting powers of attorney: change is coming’, Legal Futures,
17.09.2022 <https://www.legalfutures.co.uk/features/modernising-lasting-powers-of-attorney-
change-is-coming> 29.08.2022.



As Peter Bartlett has stated, ‘[a]s a matter of English law, there is no way pro-
spectively to remove an individual’s legal capacity.’*® He notes that mental inca-
pacity is not a legal status that can be relied on to deny the rights of persons to
make decisions in all circumstances. Rather, a functional approach to capacity is
adopted that is time and decision specific (see below). This applies even with re-
spect to the appointment of representatives, such as deputies or attorneys, who
may only act on behalf of P where they reasonably believe he lacks capacity. How-
ever, whilst the MCA 2005 does not allow for prospective denials of legal capac-
ity, it does recognise that the decisions of P may be limited in relation to specific
matters where they lack the ability to make the decision.

The Mental Capacity Act 2005 establishes a test for mental capacity that is
composed of 1) diagnostic 2) functional and 3) causal elements. Importantly, how-
ever, under section 1 of the Act, a person ‘must be assumed to have capacity unless
it is established that he lacks capacity’,*” the person ‘is not to be treated as unable
to make a decision unless all practicable steps to help him to do so have been taken
without success’,*® and the person “is not to be treated as unable to make a decision

merely because he makes an unwise decision’.*’

With respect to the diagnostic element, under section 2(1) of the MCA 2005 it
must be established that P (a person who allegedly lacks capacity) was unable to
make a decision ‘because of an impairment of, or a disturbance in the functioning
of, the mind or brain’. This may be established where there is evidence of a rec-
ognised psychological disorder or learning disability. It is possible to recognise an
impairment or disturbance in the mind that is due to the effects of physical illness
or the medication used to treat it.’* The MCA Code of Practice refers, in particular,
to ‘confusion, drowsiness or loss of consciousness’, which may arise from ‘phys-
ical or medical conditions’.3! It is also the case that the symptoms of alcohol or
drug use can be recognised as an impairment.>

With respect to the functional element, it must be established that P is unable
to make the decision at the material time, and being unable to make a decision is
defined under section 3(1) MCA 2005 as being unable:

46 P. BARTLETT, ‘At the Interface Between Paradigms: English Mental Capacity Law and the CRPD’
(2020) 11 Frontiers in Psychiatry 570735, p. 2.

47 Mental Capacity Act 2005, s. 1(2).

8 Mental Capacity Act 2005, s. 1(3).

4 Mental Capacity Act 2005, s. 1(4).

5" DEPARTMENT OF CONSTITUTIONAL AFFAIRS, Mental Capacity Act 2005: Code of Practice, London,
The Stationery Office, 2007, para. 4.12.

31 ibid.

52 ibid.

10



a) to understand the information relevant to the decision,

b) to retain that information,

c) touse or weigh that information as part of the process of making the
decision, or

d) tocommunicate his decision (whether by talking, using sign language
or any other means).

For the causal nexus, it must be established that the inability to make a decision
was ‘because of the ‘impairment of, or a disturbance in the functioning of, the
mind or brain'.>> The question that the court will ask is whether the ‘impair-
ment/disturbance of mind is an effective, material or operative cause. Does it cause
the incapacity, even if other factors come into play?’.>* In addressing this question,
the court will need to be ‘alive to other factors that may be more significant’ in
their impact on capacity, than an impairment.>> PC v. City of York Council held
that the causal nexus would not be satisfied where the impairment was ‘referable
to’ or ‘significantly relates’ to the inability to make a decision;> the MCA entails
a more demanding test of causation.

The MCA 2005 sits alongside the inherent jurisdiction of the high court for the
protection of vulnerable adults. This applies where a vulnerable person has been
disabled from making a free choice and their autonomy is compromised by reason
of something other than a mental impairment. Munby J in Re S4 states that a vul-
nerable adult is:

...someone who, whether or not mentally incapacitated, and whether or not
suffering from any mental illness, or mental disorder,

e is or may be unable to take care of him or herself,

e or unable to protect him or herself against significant harm or exploi-
tation,

e or who is deaf, blind, or dumb,

e or who is substantially handicapped by illness, injury or congenital
deformity.

This, I emphasise, is not and is not intended to be a definition. It is descriptive,
not definitive; indicative rather than prescriptive.’’

53 Mental Capacity Act 2005, s. 2(1).

5* Norfolk CC v. PB [2014] EWCOP 14, para. 86.

55 A Local Authority v. RS (Capacity) [2020] EWCOP 29, para. 31.

6 PC & Anor. v. City of York Council [2013] EWCA Civ 478, para. 58.
57 Re SA [2005] EWHC 2942, para. 82.
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Munby J has suggested that the ‘significance of the concept of a vulnerable is
pragmatic and evidential: it is simply that an adult who is vulnerable is more likely
to fall into the category of the incapacitated in relation to whom the inherent juris-
diction is exercisable than an adult who is not vulnerable.”>® As such, it will be
easier to persuade the court that a vulnerable adult is more likely to be susceptible
to having their autonomy compromised by oppressive relationships, in contrast to
someone who does not appear to be vulnerable. As Jonathan Herring has observed
‘those labelled “vulnerable adults” can be subject to the jurisdiction, [but] being
vulnerable is neither a necessary nor a sufficient condition to fall within the juris-
diction.”*

It is necessary for the exercise of the inherent jurisdiction to establish that the
autonomy of a vulnerable adult has been compromised.®® This may arise where:

...avulnerable adult who, even if not incapacitated by mental disorder or men-
tal illness, is, or is reasonably believed to be, either:

i.  under constraint -
ii. subject to coercion or undue influence or
iil. for some other reason deprived of the capacity to make the relevant

decision, or disabled from making a free choice, or incapacitated or
disabled from giving or expressing a real and genuine consent.!

b. how is the scope of the limitation of legal capacity set out in (a) statute
or (b) case law?

The focus of the 2005 Act is upon whether P has capacity ‘in relation to a

matter...at the material time’,%? and therefore the scope of the limitation of legal

capacity is inherently limited.

c. does limitation of the legal capacity automatically affect all or some
aspects of legal capacity or is it a tailor-made decision?

Again, the relevant question is whether P has mental capacity ‘in relation to a

matter...at the material time’,% such that the limitation of legal capacity in one

area does not of itself automatically lead to a limitation of capacity in another.

%8 ibid, para. 83.

3% J. HERRING, Vulnerable Adults and the Law, Oxford, Oxford University Press, 2016, p. 81.
® DL v. A Local Authority [2012] EWCA Civ 253, paras. 53-54.

¢! Re S4 [2005] EWHC 2942, para. 77.

62 Mental Capacity Act 2005, s. 2(1).

% Mental Capacity Act 2005, s. 2(1).

12



d. can the limited legal capacity be restored, can the limitation of legal
capacity be reversed and full capacity restored and, if so, on what
grounds?

Similarly, the specific nature of the capacity question asked under the 2005
Act means that if a person regains capacity to make a decision in relation to a
particular matter, they should be permitted to do so.

e. does the application of an adult protection measure (e.g. supported
decision making) automatically result in a deprivation or limitation
of legal capacity?

It has been asserted that:

The important decisions that everyone makes are often made with support
(such as advice from family, friends, carers, counsellors or professional advisers).
People with mental disabilities may simply need additional support to make deci-
sions themselves.*

The mere fact that a decision has been made in a ‘supported’ context, therefore,
should not of itself mean that it must be concluded that the relevant person lacks
capacity or should have it limited in relation to the area in question. On a related
note, Rosie Harding notes that ‘English law does not currently make provision for
a formal, nominated supporter scheme’,% so it would in any case be impractical
for supported decision-making to lead to an automatic deprivation of capacity in

any event.

f. are there any other legal instruments,’ besides adult protection
measures, that can lead to a deprivation or limitation of legal capac-

ity?

Section 5 of the 2005 Act, for example, allows a person to perform acts in
connection with P’s care or treatment, and to avoid civil or criminal liability for
the acts in certain circumstances. This is considered in more detail below.

% M. VAN DEN BROEK and S. SEMBI, Brain Injury Claims, 2nd ed., London, Sweet & Maxwell 2020,
para. 2-045.

% R. HARDING, ‘Supporting Everyday Legal Capacity: Navigating the Complexities of Putting Rights
into Practice’ in M. DONNELLY, R. HARDING and E. TASCIOGLU (eds), Supporting Legal
Capacity in Socio-Legal Context, Oxford, Hart Publishing, 2022, p. 295.

% Rules that apply regardless of any judicial incapacitation, if that exists, or of the existence of a judi-
cially appointed guardian which might affect the legal capacity of the person or the validity of
his/her acts
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9. Briefly describe the effects of a limitation of legal capacity on:
a. property and financial matters

If it is found that P lacks capacity in relation to one or more matters concerning
their ‘property and affairs’,®’ the Court of Protection is specifically empowered by
section 16 to make decisions ‘on P's behalf in relation to the...matters’,%® or to
‘appoint a person (a “deputy”’) to make decisions on P's behalf in relation to
the...matters’.%° Decisions of the Court itself take precedence over those of a dep-
uty,”® and the Court must have regard to the principle that ‘the powers conferred
on a deputy should be as limited in scope and duration as is reasonably practicable
in the circumstances’.”! Decisions both of the Court’? and any deputy’? are subject
to the Act’s general principles, including the principle that ‘[a]n act done, or deci-
sion made, under this Act for or on behalf of a person who lacks capacity must be
done, or made, in his best interests’.”* A deputy, moreover, does not have the
power to make a decision on behalf of P in relation to a matter if the deputy ‘knows
or has reasonable grounds for believing that P has capacity in relation to the mat-
ter’.”> The deputy, inter alia, ‘may not be given powers with respect to’ ‘the set-
tlement of any of P's property, whether for P's benefit or for the benefit of others’,”®
or to act inconsistently with a decision validly made under a Lasting Power of
Attorney,”” which are also subject to the best interests principle.

The powers to make decisions about property and affairs extend ‘in particular’,
inter alia, to ‘the control and management of P's property’, ‘the sale, exchange,
charging, gift or other disposition of P's property’, ‘the acquisition of property in
P's name or on P's behalf’, ‘the carrying on, on P's behalf, of any profession, trade
or business’, ‘the taking of a decision which will have the effect of dissolving a
partnership of which P is a member’, ‘the carrying out of any contract entered into
by P’, ‘the discharge of P's debts and of any of P's obligations, whether legally
enforceable or not’, ‘the settlement of any of P's property, whether for P's benefit

7 Mental Capacity Act 2005, s. 16(1)(b).
 Mental Capacity Act 2005, s. 16(2)(a).
 Mental Capacity Act 2005, s. 16(2)(b).
7 Mental Capacity Act 2005, s. 16(4)(a).
! Mental Capacity Act 2005, s. 16(4)(b).
2 Mental Capacity Act 2005, s. 16(3).

73 Mental Capacity Act 2005, s. 20(6).

* Mental Capacity Act 2005, s. 1(5), expanded upon in s 4.
75> Mental Capacity Act 2005, s. 20(1).

76 Mental Capacity Act 2005, s. 20(3).

7 Mental Capacity Act 2005, s. 20(4).
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or for the benefit of others’ and ‘the exercise of any power (including a power to
consent) vested in P whether beneficially or as trustee or otherwise’.”®

The ‘bests interests’ principle, contained in section 4 of the Act, is applicable
in a range of contexts under the Act, including a substantive decision taken by the
Court of Protection or a deputy in relation to P’s ‘property and affairs’. Section 4
provides:

(1) In determining for the purposes of this Act what is in a person's best
interests, the person making the determination must not make it
merely on the basis of—

(a) the person's age or appearance, or
(b) a condition of his, or an aspect of his behaviour, which might
lead others to make unjustified assumptions about what might

be in his best interests.

(2) The person making the determination must consider all the relevant
circumstances and, in particular, take the following steps.

(3) He must consider—

(a) whether it is likely that the person will at some time have
capacity in relation to the matter in question, and

(b) ifit appears likely that he will, when that is likely to be.

(4) He must, so far as reasonably practicable, permit and encourage the
person to participate, or to improve his ability to participate, as fully
as possible in any act done for him and any decision affecting him.

(6) He must consider, so far as is reasonably ascertainable—

(a) the person's past and present wishes and feelings (and, in particular,
any relevant written statement made by him when he had capacity),

8 Mental Capacity Act 2005, s. 18.
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(b) the beliefs and values that would be likely to influence his decision
if he had capacity, and

(c) the other factors that he would be likely to consider if he were able
to do so.

(7) He must take into account, if it is practicable and appropriate to consult
them, the views of—

(a) anyone named by the person as someone to be consulted on the mat-
ter in question or on matters of that kind,

(b) anyone engaged in caring for the person or interested in his welfare,
(c) any donee of a lasting power of attorney granted by the person, and
(d) any deputy appointed for the person by the court,

as to what would be in the person's best interests and, in particular, as to the
matters mentioned in subsection (6).

(8) The duties imposed by subsections (1) to (7) also apply in relation to the
exercise of any powers which—

(a) are exercisable under a lasting power of attorney, or

(b) are exercisable by a person under this Act where he reasonably be-
lieves that another person lacks capacity.

(9) In the case of an act done, or a decision made, by a person other than the
court, there is sufficient compliance with this section if (having complied
with the requirements of subsections (1) to (7)) he reasonably believes
that what he does or decides is in the best interests of the person con-
cerned.

(11) ‘Relevant circumstances” are those—

(a) of which the person making the determination is aware, and

(b) which it would be reasonable to regard as relevant.

16



In addition, by virtue section 1(6) of the Act:

Before the act is done, or the decision is made, regard must be had to whether
the purpose for which it is needed can be as effectively achieved in a way that is
less restrictive of the person's rights and freedom of action.

There are specific provisions relating to wills in the Act, considered under d.
below.

b. family matters and personal rights (e.g. marriage, divorce, contra-
ception)

If it is decided that a person lacks capacity to marry, the Mental Capacity Act
provides that ‘[n]othing in this Act permits a decision...to be made on behalf of a
person’ on matters including ‘consenting to marriage or a civil partnership’.” The
inherent jurisdiction of the High Court could be used to prevent a person lacking
relevant capacity from entering a marriage.®

The 2005 Act also specifically provides that it does not permit a decision to be
made on behalf of a person lacking capacity on ‘consenting to a decree of divorce
[or dissolution of a civil partnership] being granted on the basis of two years’ sep-
aration.’! It should be noted, however, that the two years’ separation fact (along
with all others) has been removed as a basis of divorce and dissolution in England
and Wales, and that this provision does not appear to cover situations where P is
the party who initiates divorce proceedings.

As Lady Hale has put it, ‘no-one can consent on another’s behalf to that per-
son...forming an intimate relationship’.®* This is explicit in the 2005 Act,** and
someone who forms a relationship with a person lacking capacity to consent may
commit a criminal offence. Consent to contraception could be provided on behalf
of P, but it is less likely that a more extreme measure such as sterilisation would
be considered to be in P’s best interests.®

c. medical matters

7 Mental Capacity Act 2005 s. 27(1)(a).

80 B. HALE, Mental Health Law, 6th ed., London, Sweet & Maxwell, 2017, para. 10-011.
81 Mental Capacity Act 2005, s. 27(1)(c)-(d).

82 Divorce, Dissolution and Separation Act 2020.

8 B. HALE, Mental Health Law, 6th ed., London, Sweet & Maxwell, 2017, para. 10-006.
8 Mental Capacity Act 2005, s. 27(1)(b).

8 B. HALE, Mental Health Law, 6th ed., London, Sweet & Maxwell, 2017, para. 10-014.
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If a patient lacks capacity to consent to treatment, it is lawful to give that treat-
ment which is necessary in her best interests. A person (‘D’) who is proposing to
give that treatment is protected from liability, provided that they have taken rea-
sonable steps to establish that P lacks capacity, and they reasonably believe that it
will be in the best interests of P for the treatment to be carried out.®® However, D
is not authorised to carry out that treatment if it conflicts with an advance decision
to refuse consent.®” D will not be protected from liability if they carry out or con-
tinue treatment where they are satisfied that an advance decision exists which is
valid and applicable to the treatment. 53

It would also be unlawful for D to treat P where this conflicts with the decision
of a donee of LPA® or a deputy appointed by the Court of Protection® with the
power to give or withhold consent to the treatment. In relation to life-sustaining
treatment, a donee of an LPA must be expressly granted the authority to give or
refuse consent,”! whilst a deputy can never refuse to give consent to life-sustaining
treatment.”” It is also stated that D is not prevented, where their decision conflicts
with an attorney or deputy, from ‘providing life-sustaining treatment’ or ‘doing
any act which he reasonably believes to be necessary to prevent a serious deterio-
ration in P's condition’, ‘while a decision as respects any relevant issue is sought
from the court’.%?

In relation to the withholding or withdrawing of life-sustaining treatment, it
was held by the UK Supreme Court in Aintree University Hospitals NHS Founda-
tion Trust v. James that the ‘fundamental question is whether it is lawful to give
the treatment, not whether it is lawful to withhold it.”* It follows that “[i]f the
treatment is not in [P’s] best interests, the court will not be able to give its consent
on his behalf and it will follow that it will be lawful to withhold or withdraw it.
Indeed, it will follow that it will not be lawful to give it.”** In determining what is
in the best interests of P in this context, it is stated in section 4(5) of the MCA
2005 that a decision must not be ‘motivated by a desire to bring about his death’.

d. donations and wills

8 Mental Capacity Act 2005, s. 5(1)

87 Mental Capacity Act 2005, s. 5(4)

8 Mental Capacity Act 2005, s. 26(2).

8 Mental Capacity Act 2005, s. 6(6)(a).

% Mental Capacity Act 2005, s. 6(6)(b).

°! Mental Capacity Act 2005, s. 11(8). Such treatment is defined as ‘treatment which in the view of a
person providing health care for the person concerned is necessary to sustain life’ (s. 4(10).

%2 Mental Capacity Act 2005, s. 25(5).

% Mental Capacity Act 2005, s 6(7).

%4 [2013] UKSC 67, para. 20.

% ibid, para. 22.
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The rules on inter vivos gifts as regards people who are found to lack capacity
under the 2005 Act are considered in detail in answer to question 28 below. It has
been seen that they fall within P’s ‘property and affairs’.

If it is decided that a living person lacks specific capacity to make a will ac-
cording to the general capacity test in the MCA 2005, the Court of Protection (but
not a deputy per se)®° is empowered to make a statutory will on that person’s be-
half.”” The will may ‘make any provision (whether by disposing of property or
exercising a power or otherwise) which could be made by a will executed by P if
he had capacity to make it’.”® However, a statutory will cannot dispose of immov-
able property outside England and Wales.*”

The Court of Protection empowers ‘the authorised person’ to execute the will.
Under sch. 2, para. 3(2), the will:

(a) must state that it is signed by P acting by the authorised person,

(b) must be signed by the authorised person with the name of P and his own
name, in the presence of two or more witnesses present at the same time,

(c) must be attested and subscribed by those witnesses in the presence of the
authorised person, and

(d) must be sealed with the official seal of the court.

In Re P (Statutory Will), Lewison J described the 2005 Act as marking a ‘rad-
ical change in the treatment of persons lacking capacity’, inter alia because ‘best
interests’ is not a matter of substituted judgment but objective judgment.'” In Re
M (Statutory Will), M had previously executed a will of which Z (her carer) was
the sole beneficiary, but the Court of Protection held that it was not in M’s best
interests for Z to be a beneficiary under her statutory will in the light of changed
circumstances, the fact that Z had already received large sums of money from M,
and Z’s conduct including a failure to comply with previous orders.'"!

e. civil proceedings and administrative matters (e.g. applying for a
passport)

% Mental Capacity Act 2005, s. 20(3).

7 Mental Capacity Act 2005, s 18.

% Mental Capacity Act 2005, sch. 2, para. 2.
9 Mental Capacity Act 2005, sch. 2, para. 4.
190 [2009] EWHC 163 (Ch), para. 36.

101 [2009] EWHC 2525 (Fam).
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The ‘conduct of legal proceedings in P's name or on P's behalf” is specifically
included within the powers relating to P’s ‘property and affairs’. Further discus-
sion of legal proceedings and administrative matters can be found in response to
question 14e. below.

10. Can limitation of legal capacity have retroactive effect? If so, explain?

There are various contexts in which capacity may need to be assessed retro-
spectively. This is the case, for example, with the creation of a will, an advance
decision, and the making of a Lasting Power of Attorney.

For example, it is relatively common for a court to be involved in the retro-
spective assessment of whether a now-deceased testator had testamentary capacity
at the time they made their will (see further the answer to question 14.b below). If
the testator did not have such capacity, the will will be considered invalid and will
not be admitted to probate. It is important to note, however, that the applicable test
of capacity differs: the common law Banks v. Goodfellow test will be applied by
the high court in a retrospective contentious probate matter,'> whereas the Court
of Protection will apply the test in the Mental Capacity Act 2005 in deciding
whether a still-living person should have a statutory will made on their behalf.

11. Which authority is competent to decide on limitation or restoration of
legal capacity?

The Court of Protection ‘hears challenges to the formal authorisation of depri-
vation of liberty under Sch.A1 to the MCA’, ‘decides questions about the validity,
registration, operation and revocation of enduring and lasting powers of attorney’,
and ‘makes declarations and decisions about the personal care and welfare or prop-
erty and financial affairs of people who are unable to take such decisions for them-
selves’.'9 Inter alia, however, the inherent jurisdiction of the high court to protect
the welfare of vulnerable adults has survived the passage of the MCA.!% In addi-
tion, as explained in the answer to question 10 above, other courts may be involved
in the assessment of capacity depending upon the context.

The situation is further complicated, however, by the fact that a range of other
people could, in particular circumstances, have to decide whether a person has the
capacity to make a given decision. The Act uses the letter ‘D’ to refer to a person

192 (1870) 5 QB 549.
103 B. HALE, Mental Health Law, 6th ed., London, Sweet & Maxwell, 2017, para. 10-033.
194 Westminster City Council v. C [2008] EWCA Civ 198.

20



who is exercising powers over P, a person who (apparently) lacks capacity.!% Sec-
tion 5 of the Act, for example, allows D to perform acts in connection with P’s
care or treatment, and to avoid civil or criminal liability for the acts on the basis
that, inter alia, D reasonably believes that P lacks capacity in relation to the matter
and it would be in P’s best interests for the Act to be done. Such ‘section 5 Acts’
‘could be performed by a range of professional and lay people’, including relatives
or informal carers.!% Significantly, Jones and Piffaretti assert that ‘[t]he point at
which it would be unwise to rely on the protection provided by [section 5], and
when an application should be made to the Court of Protection for an order or to

have a deputy appointed is unclear’.!%’

In relation to ‘restoration’ of legal capacity, it should be emphasised that the
focus of the 2005 Act is upon whether P has capacity ‘in relation to a matter...at
the material time’,'% and therefore that the scope of the Court of Protection’s de-

cision may in principle be limited.
12. Who is entitled to request limitation or restoration of legal capacity?

Subject to the point about the numerous possible identities of D made in re-
sponse to question 11, the Mental Capacity Act contains rules about who may
make an application to the Court of Protection for the exercise of any of its powers
under the Act. No permission is required for an application by a person who lacks,
or is alleged to lack, capacity, by the holder of parental responsibility for such a
person under the age of 18, or, where the application is sufficiently relevant, by
the donor or a donee of a lasting power of attorney, a deputy appointed by the
court or a person named in an existing order of the court.!” The Court of Protec-
tion Rules 2017 further expands the categories of persons who do not require per-
mission to include the Official Solicitor!!? and the Public Guardian.!!! It is also
not required where the application concerns particular issues, such as property and
affairs,''? an LPA,!'3 or an EPA.!!4

105 See, e.g., Mental Capacity Act, ss. 2(5), 5(1).

106 R. JONES and E. PIFFARETTI, Mental Capacity Act Manual, 8th ed., London, Sweet & Maxwell,
2018, para. 1-095.

107 ibid.

1% Mental Capacity Act 2005, s. 2(1).

1 Mental Capacity Act 2005, s. 50(1).

110 Court of Protection Rules 2017, r. 8.2(a)(i).

1 Court of Protection Rules 2017, r. 8.2(a)(ii).

12 Court of Protection Rules 2017, . 8.2(b)(i).

113 Court of Protection Rules 2017, r. 8.2(b)(ii).

!4 Court of Protection Rules 2017, . 8.2(b)(iii).
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Permission is required in most other cases,!!> and may be granted following
consideration of the applicant’s connection to P, the reasons for the application,
the benefit to P and whether that benefit could be achieved in any other way.!!¢

13. Give a brief description of the procedure(s) for limitation or restoration
of legal capacity. Please address the procedural safeguards such as:

a. arequirement of legal representation of the adult

The Court of Protection is bound'!” to consider whether P should be joined as
a party to the proceedings,''® or whether an alternative or additional mechanism
should be used to secure P’s participation. The other possible directions are that
P’s participation should be secured ‘by the appointment of an accredited legal rep-
resentative to represent P in the proceedings and to discharge such other functions
as the court may direct’,!® or by ‘the appointment of a representative whose func-
tion shall be to provide the court with information as to’ P’s past and present
wishes, feelings, values etc,'?® or that ‘P should have the opportunity to address
(directly or indirectly) the judge determining the application and, if so directed,

the circumstances in which that should occur’.'?!

Significantly, however, the Court may also decide that ‘P’s interests and posi-
tion can properly be secured without any’ of the directions yet mentioned ‘or by
the making of an alternative direction meeting the overriding objective’.'?? The
‘overriding objective’ is for the ‘court to deal with a case justly and at proportion-
ate cost, having regard to the principles contained’ in the Mental Capacity Act.!?

If P does not have capacity to conduct the proceedings, an order making P a
party will not take effect until the appointment of a litigation friend or an accred-
ited legal representative.'?* A person may act as a litigation friend if they ‘can
fairly and competently conduct proceedings on behalf’ of P and ‘has no interests
adverse to those of” P.!? If there is no other person who is able or willing to act as
a litigation friend in welfare matters, and P has sufficient security to cover the

115 Mental Capacity Act 2005, s. 50(2).

116 Mental Capacity Act 2005, s. 50(3).

"7 Court of Protection Rules 2017, r. 1.2(1)

118 Court of Protection Rules 2017, r 1.2(2)(a).
119 Court of Protection Rules 2017, r. 1.2(2)(b).
120 Court of Protection Rules 2017, 1. 1.2(2)(c), referring to s. 4(6) of the Mental Capacity Act 2005.
121 Court of Protection Rules 2017, . 1.2(2)(d).
122 Court of Protection Rules 2017, r. 1.2(2)(e).
123 Court of Protection Rules 2017, r. 1.1(1).

124 Court of Protection Rules 2017, r. 1(5).

125 Court of Protection Rules 2017, r. 17.
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costs of legal representation, then the Official Solicitor may be appointed as a ‘lit-
igation friend of last resort’ (except for serious medical treatment cases).'?® The
need for there to be no other suitable person to act for P is not expressly stated as
a requirement for financial matters.'?’

In making a decision on which (if any) of the directions should be made, the
court will have to regard to ‘the nature and extent of the information before the
court’, ‘the issues raised in the case’, ‘whether a matter is contentious’ and
‘whether P has been notified...and what, if anything, P has said or done in re-
sponse to such notification’.'?® According to the relevant Practice Direction:

The great majority of cases in terms of numbers before the Court of Protection
relate to non-contentious matters concerning property and affairs, where there is a
need to preserve P’s resources and experience has shown that they can be dealt
with on paper and without joining P as a party or appointing anyone to represent
P.129

On the other hand:

Other cases, involving a range of issues relating to both property and affairs
and personal welfare do or may call for a higher level of participation by or on
behalf of P at one or more stages of the case.!

Even where not actually made a party, P must be notified of various things
relating to the proceedings unless the court directs otherwise. '3!

b. participation of family members and/or of vulnerable adults’ organ-
isations or other CSO’s

A relevant applicant to the Court of Protection must notify certain persons
other than P of the application (unless that person has already been named as a
respondent).'*? According to the applicable Practice Direction, the applicant:

126QFFICIAL SOLICITOR AND PUBLIC TRUSTEE and MINISTRY OF JUSTICE, ‘Practice Note: Appointment
of the Official Solicitor in welfare proceedings’, 2021.

127OFFICIAL SOLICITOR AND PUBLIC TRUSTEE and MINISTRY OF JUSTICE, ‘Practice Note: Appointment
of the Official Solicitor in property and affairs proceedings’, 2021.

128Court of Protection Rules 2017, r. 1.2(1).

12COURTS AND TRIBUNALS JUDICIARY, ‘Practice Direction 1A: Participation of P’, 2017, para. 3.

130ibid, para. 4.

B1Court of Protection Rules 2017, Part 7.

132Court of Protection Rules 2017, r. 9.10.
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...must seek to identify at least three persons who are likely to have an interest
in being notified that an application form has been issued. The applicant should
notify them—

(a) that an application form has been issued;

(b) whether it relates to the exercise of the court’s jurisdiction in relation to P’s
property and affairs, or P’s personal welfare, or both; and

(c) of the order or orders sought.!3

The Practice Direction provides a list of people ‘ordered according to the pre-
sumed closeness in terms of relationship to P’, who ‘should be notified in descend-
ing order (as appropriate to P’s circumstances)’.!* The list begins with P’s
spouse/civil partner, informal partner, parent/guardian and child, and then pro-
ceeds to consider other relatives. The Direction makes clear, however, that the
presumption in favour of family members in recognised categories ‘may be dis-
placed where the applicant is aware of circumstances which reasonably indicate
that P’s family should not be notified, but that others should be notified instead’,
such as ‘where the applicant knows that the relative in question has had little or no
involvement in P’s life and has shown no inclination to do s0’.'3* Conversely, ‘[i]n
some cases, P may be closer to persons who are not relatives and if so, it will be

appropriate to notify them instead of family members’.'3¢

Following notification, a family member or other person could apply to be
joined as a party to the proceedings.'?’

c¢. requirement of a specific medical expertise / statement

Most applications to the Court of Protection require the submission of an ‘an

assessment of capacity form’,'* unless this is impractical or the court has ordered

otherwise.!*® The standard form is COP3.!40 Part B of the form must be completed
by a registered practitioner ‘who has examined and assessed the capacity of the
person to whom the application relates’.'#! That person may be a medical practi-
tioner such as P’s general practitioner, a psychiatrist, an ‘approved mental health
professional’, a social worker, a psychologist, a nurse, or a registered therapist

133 COURTS AND TRIBUNALS JUDICIARY, ‘Practice Direction 9B: Notification of other Persons that an
Application Form has been Issued’, para. 4.

ibid, para. 7.

ibid, para. 6.

136 ibid.

137 See, e.g., M, Hv. P (through his Litigation Friend, the Official Solicitor) [2019] EWCOP 42, para.

35.

138 Court of Protection Rules 2017, r. 9.4(b).

139 COURTS AND TRIBUNALS JUDICIARY, ‘Practice Direction 9A: The Application Form’, para. 12.

140 ibid.

I HM COURTS & TRIBUNALS SERVICE, ‘COP3: Court of Protection: Assessment of capacity’, 2017.
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such as an occupational or speech therapist.!*> The form asks the practitioner to
state the ‘impairment of, or disturbance in the functioning of, the mind or brain’
that P has, and the specific matters in relation to which P is unable to make a
decision for themselves as a result. The practitioner must then relate the inability
to make a decision to an inability to make the necessary use of information and/or
to communicate their decision ‘by any means at all’. They are asked inter alia to
supply the evidence of lack of capacity on which their evidence is based, whether
P has expressed any relevant views, whether P might regain or acquire relevant
capacity, whether they are aware of anyone who holds a different view as to P’s
capacity, and whether the practitioner or a connected person has a financial or
other interest in a matter concerning P.

d. hearing of the adult by the competent authority

It has been seen that the Court is bound to consider if and in what circum-
stances P should have the opportunity directly or indirectly to address the Court of
Protection judge.'® It is also possible, however, for the Court to decide that P’s
interests and position can properly be secured without any such opportunity to
address the Court.

e. the possibility for the adult to appeal the decision limiting legal ca-
pacity

An appeal from the Court of Protection lies to the Court of Appeal.'** How-
ever, unless the decision in question is a committal to prison, permission is re-
quired to appeal.'® This is the case whether the appellant is P or another person.

14. Give a brief account of the general legal rules with regard to mental ca-
pacity in respect of:

a. property and financial matters

The Mental Capacity Act 2005 contains a general principle that ‘[a] person
must be assumed to have capacity unless it is established that he lacks capacity’.!
If a person lacks capacity according to the provisions of that Act, the Court of
Protection may make a decision as to property and financial affairs on the person’s

behalf, or appoint a deputy to do so, or a power of attorney may be used to do so.

142 ibid.

143 See the answer to question 13.a. above.
144 Mental Capacity Act 2005, s. 53.

145 Court of Protection Rules 2017, Part 20.
146 Mental Capacity Act 2005 s. 1(2).
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The general principles that apply to these decision are addressed in other parts of
this report. While there remain common law rules that will determine, for example,
whether a contract entered into by a person was invalid because that person lacked
capacity, a leading textbook asserts that the 2005 Act:

...1s broadly consistent with the test applied by the courts at common law
which has been to ask whether a person had an understanding of what ‘was going
on and what was involved in the transaction involved’.!’

As the Supreme Court summarised the situation in Dunhill v. Burgin:

In Imperial Loan Co Ltd v Stone...,["*¥1the Court of Appeal held that a contract
made by a person who lacked the capacity to make it was not void, but could be
avoided by that person provided that the other party to the contract knew (or, it is
now generally accepted, ought to have known) of his incapacity.!*

There, is an exception for ‘necessaries’, however, now contained in the MCA.
Under section 7 of the Act, ‘[i]f necessary goods or services are supplied to a per-
son who lacks capacity to contract for the supply, he must pay a reasonable price
for them’.!>® ‘Necessary’ for this purpose means ‘suitable to a person's condition
in life and to his actual requirements at the time when the goods or services are
supplied’.!!

b. family matters and personal rights (e.g. marriage, divorce, contra-
ception)

The effect of a prospective finding that a person lacks capacity to marry etc
was considered above. A marriage or civil partnership that has already taken place
can be annulled on the grounds inter alia that at least one party did not validly
consent to it because of ‘unsoundness of mind’,'>? or that ‘at the time of the mar-
riage either party, though capable of giving a valid consent, was suffering (whether
continuously or intermittently) from mental disorder within the meaning of the
Mental Health Act 1983 of such a kind or to such an extent as to be unfitted for
marriage’ or civil partnership.!> Significantly, however, a marriage/civil partner-
ship already entered into by a person whose situation falls within these provisions

47 E. PEEL, Treitel on The Law of Contract, 15th ed., London, Sweet & Maxwell, 2020, para. 12-054.
195 1892] 1 QB 599.

149 [2014] UKSC 18, para. 25.

150 Mental Capacity Act 2005, s. 7(1).

15 Mental Capacity Act 2005, s 7(2).

152 Matrimonial Causes Act 1973, s. 12(c); Civil Partnership Act 2004, s. 50(1)(a).

153 Matrimonial Causes Act 1973, s. 12(d); Civil Partnership Act 2004, s. 50(1)(b).
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is voidable rather than void. It will be considered valid unless and until it is an-
nulled, and the annulment can be sought only by or on behalf of a party while both
remain alive.!>*

The level of capacity for a divorce has historically been treated as the same as
that required for marriage.!> That said, the modern procedure for divorce will re-
alistically permit few inquiries into the parties’ capacity (or indeed any other fac-
tual circumstance).'%¢

c. medical matters

The basic principle of English medical law is that a patient must consent to
medical treatment, and that civil and criminal liability may flow from a decision
to treat a patient inter alia where such consent is not present. As Emily Jackson
puts it:

For consent to be valid: first, the patient must have the capacity to consent;
secondly, her consent must be given voluntarily; and thirdly, she must understand,
in broad terms, the nature of the treatment to which she has consented.>’

A patient’s capacity to consent to medical treatment is now determined in ac-
cordance with the Mental Capacity Act 2005. As Jackson put it:

At the beginning of the twenty-first century, there were several reasons for
introducing statutory reform of the law relating to the treatment of adults who lack
capacity. The common law framework was believed to be unclear, leaving medical
professionals and carers uncertain how to act.!*®

If a person lacks capacity under the Act, treatment may be authorised under
the Act, in accordance with the principles already outlined. The inherent jurisdic-
tion, also discussed above, may be relevant in cases of borderline capacity or vul-
nerability falling outside the terms of the Act.

d. donations and wills

134 Matrimonial Causes Act 1973, s. 16.

155 Mason v. Mason [1972] Fam 302.

15 Divorce, Dissolution and Separation Act 2020.

157 E. JACKSON, Medical Law: Text, Cases, and Materials, 5th ed., Oxford, Oxford University Press,
2019, p. 237.

198 ibid, p. 244.

27



Lady Hale has asserted that ‘[g]iving away property while alive seems to cause
fewer disputes than do wills, although these may often arise after the donor has
died’.'> The leading common law authority on inter vivos gifts is Re Beaney,
where it was noted that the test of capacity is ‘whether the person concerned is
capable of understanding what he does by executing the deed in question when its
general purport has been fully explained to him’.!®° Specifically, it was held that:

The degree or extent of understanding required in respect of any instrument is
relative to the particular transaction which it is to effect...In the case of...a gift
inter vivos, whether by deed or otherwise, the degree required varies with the cir-
cumstances of the transaction. Thus, at one extreme, if the subject matter and value
of a gift are trivial in relation to the donor's other assets a low degree of under-
standing will suffice. But, at the other extreme, if its effect is to dispose of the
donor's only asset of value and thus, for practical purposes, to pre-empt the devo-
lution of his estate under his will or on his intestacy, then the degree of under-
standing required is as high as that required for a will, and the donor must under-
stand the claims of all potential donees and the extent of the property to be
disposed of.'°!

In Re Smith, it was held that ‘the correct approach to a post-MCA inter vivos
gift is to apply the common law principles in Re Beaney rather than those set out
in 8.2 and 3 MCA 2005°.162

The classic exposition of the degree of mental competence required to make a
will in English law is contained in Banks v. Goodfellow:

It is essential ... that a testator shall understand the nature of the act and its
effects; shall understand the extent of the property of which he is disposing; shall
be able to comprehend and appreciate the claims to which he ought to give ef-
fect; and, with a view to the latter object, that no disorder of the mind shall poi-
son his affections, pervert his sense of right, or prevent the exercise of his natural
faculties—that no insane delusion shall influence his will in disposing of his
property and bring about a disposal of it which, if the mind had been sound,
would not have been made. !

It was thought by some that the Mental Capacity Act 2005 test for capacity
was broadly similar to the Banks v. Goodfellow test and could safely be applied as

159 B. HALE, Mental Health Law, 6th ed., London, Sweet & Maxwell, 2017, para. 10-017.
1601197811 W.L.R. 770, 773.

161 ibid, 774.

192 [2014] EWHC 3926 (Ch), para. 63.

163 (1870) LR 5 QB 549, 565.
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an alternative. It was nevertheless held in Re Walker that there were important
differences between the two tests and that the statutory one was not intended to
apply when a potential testator’s capacity was being retrospectively assessed dur-
ing probate proceedings.'®* This meant that ‘the correct and only test for testamen-
tary capacity, where what is in issue is the validity of the will executed by the
deceased, is the common law test set out in Banks’.'> The Law Commission ex-
pressed the view that Banks remained good law but that the potential discrepancy
between it and the 2005 Act was anomalous.'®® They provisionally proposed that
the 2005 Act be applied to assess capacity, alongside a Code of Practice.

e. civil proceedings and administrative matters (e.g. applying for a
passport)

1167 168

A party, or an intended party, to civil'®’ or family'®® proceedings who lacks the
capacity to conduct those proceedings within the meaning of the MCA is known
as a ‘protected party’. It is expressly provided that ‘[a] protected party must have
a litigation friend to conduct proceedings on his behalf>.!®® Litigation friends were

addressed in relation to question 13 above.

P’s dealings with public authorities will be subject to the general principles in
the MCA and under the common law considered elsewhere, including any inter-
vention of the Court of Protection. As regards passports, a declaration under sec-
tion 15 of the MCA that P lacks capacity in relation to the matter at hand could
justify the refusal or withdrawal of a passport.!”® Conversely, it is possible for
another person to complete and sign a passport form on behalf of a person with a
relevant disability.!”!

15. What are the problems which have arisen in practice in respect of your
system on legal capacity (e.g. significant court cases, political debate, pro-
posals for improvement)? Has the system been evaluated and, if so, what
are the outcomes?

164 [2014] EWHC 71 (Ch).

195 ibid, para. 50.

196 Law Commission, Making A Will, CP 231, 2017, ch. 2.

167 Civil Procedure Rules 1998, Part 21.

18 Family Procedure Rules 2010, Part 15.

199 Civil Procedure Rules 1998 r. 21.2; Family Procedure Rules 2010, Part 15, r. 15.2.

170 See, e.g., HOME OFFICE, ‘Written statement to Parliament: The issuing, withdrawal or refusal of
passports’, 25.04.2013 <https://www.gov.uk/government/speeches/the-issuing-withdrawal-or-
refusal-of-passports> accessed 29.08.2022.

7l HM PASSPORT OFFICE, ‘Guidance for paper passport applications (accessible)’, 2022
<https://www.gov.uk/government/publications/applying-for-a-passport/guidance-for-paper-
passport-applications-accessible> accessed 29.08.2022.
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An evaluation of the system is carried out in response to questions 67 and 68 be-

low.

SECTION III - STATE-ORDERED MEASURES

Overview

16. What state-ordered measures exist in your jurisdiction? Give a brief def-
inition of each measure.!”> Pay attention to:

a.

can different types of state-ordered measures be applied simultane-
ously to the same adult?

is there a preferential order in the application of the various types of
state-ordered measures? Consider the principle of subsidiarity;
does your system provide for interim or ad-hoc state-ordered
measures?

Measures under the MCA 2005

The Court of Protection is the competent state authority for adults who lack
mental capacity within the meaning of the MCA 2005. It has the power to make
declarations or decisions in relation to financial or welfare matters for adults who
lack capacity.

Declarations: section 15 MCA 2005 provides that the COP can make a
declaration as to whether a person has capacity to make a particular de-
cision or in relation to certain matters. The COP can also make a decla-
ration as to whether a specific act or omission that concerns a person who
lacks capacity is lawful (either where the action or omission has already
occurred or where the act or omission is proposed).

Decisions (or orders): section 16 MCA 2005 empowers the COP to make
decisions on behalf of P in relation to welfare or property matters.

Appointment of Deputies: section 16 enables the COP to appoint a dep-
uty to make decisions on behalf of P (see the response to question 9.a) in
relation to certain welfare or property matters.

172 Please do not forget to provide the terminology for the measures, both in English and in the original
language(s) of your jurisdiction. (Examples: the Netherlands: full guardianship — [curatele]; Rus-
sia: full guardianship —[opeka]).
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The MCA 2005 states that a decision of the Court of Protection is to be pre-
ferred to the appointment of a deputy.!’”> Where the COP is able to make a single
decision about a particular matter, a deputy is unlikely to be appointed. The ap-
pointment of a deputy is more likely if ongoing decisions are required, and it would
be impractical to constantly return to the COP.!7*

However, the COP may decide that an appointment of a deputy is not neces-
sary, as it would be in the best interests of P for decision-making to be made within
the ‘informal and collaborative’ framework of section 5 of the MCA (see the an-
swer to question 54).

Interim Orders and Directions

Section 48 of the MCA 2005 establishes that the Court of Protection is able,
pending the determination of an application in relation to P, to “‘make an order’ or
‘give directions’ if -

(a) there is reason to believe that P lacks capacity in relation to the matter,

(b) the matter is one to which its powers under this Act extend, and

(c) it is in P's best interests to make the order, or give the directions, without
delay.

Measures under the Inherent Jurisdiction

The high court has the residual power to make orders to protect vulnerable
adults who are incapacitated from making a particular decision by reason of such
things as constraint, coercion, undue influence or other vitiating factors (see the
response to question 8). It has been made clear that the high court should only
impose those orders that are ‘necessary and proportionate’ and it should ‘at all
times have proper regard to the personal autonomy of the individual.”!?

Some debate has arisen with regard to whether an order under the inherent
jurisdiction may only be directed at the abuser who is compromising the autonomy
of the vulnerable adult, with the aim of enabling the vulnerable adult to regain the

173 Mental Capacity Act 2005, s. 16(4)(a).

174 Watt v. ABC [2016] EWCOP 2532, para. 73. See DEPARTMENT OF CONSTITUTIONAL AFFAIRS,
Mental Capacity Act 2005: Code of Practice, London, The Stationery Office, 2007, para. 14.16.

175 4 Local Authority v. BF [2018] EWCA Civ 2962, para. 23.
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autonomy to make the decision.!”® This is often described as the ‘facilitative ap-
proach’. This approach was described in LBL v. RYJ and VJ:

I do not doubt the availability of the inherent jurisdiction to supplement the
protection afforded by the Mental Capacity Act 2005 for those who, whilst ‘ca-
pacitous’ for the purposes of the Act, are ‘incapacitated’ by external forces —what-
ever they may be- outside their control from reaching a decision....However, I re-
ject [the]...contention...that the inherent jurisdiction of the court may be used in
the case of a capacitous adult to impose a decision upon him/her whether as to
welfare or finance...[T]he relevant case law establishes the ability of the court, via
its inherent jurisdiction, to facilitate the process of unencumbered decision-mak-
ing by those who they have determined have capacity free of external pressure or

physical restraint in making those decisions.!”’

There are other cases that have indicated that the purpose of the inherent juris-
diction is not limited to facilitating the process of unencumbered decision-making.
It has been recognised that, in appropriate circumstances, it may be necessary to
make an order that is directed towards the vulnerable adult, which entails imposing
an outcome or decision on them to ensure their protection. This is described as the
more ‘dictatorial approach’. It was indicated in obiter comments in NCC'v. PB and
TB that the high court was able to impose a regime of care on a vulnerable adult if
that was the only way to safeguard their interests.!”® A clear example of a more
‘dictatorial approach' is Southend-On-Sea Borough Council v. Meyers,'” where
the high court made an order directed at the vulnerable adult, which prevented him
living with his abusive son, either in his bungalow or any alternative accommoda-
tion. This decision has been criticised by Sir James Munby for the way it sought
to control the choices of the vulnerable person rather than being focused on facil-
itating the exercise of autonomy.'®® In a recent decision of the high court, in Lon-
don Borough of Islington v. EF, it was suggested that Meyers was either wrong in
imposing a decision on the vulnerable adult, or that any such decision should be

limited to ’exceptional cases’.!'8!

176 See SIR JAMES MUNBY, ‘Whither the Inherent Jurisdiction? How did we get here? Where are we
now? Where are we going?’, Court of Protection Bar Association, 10.12.2020.
<https://www.cpba.org.uk/wp-content/uploads/2020/12/2020COPBA..pdf> accessed
29.08.2022.

17712010] EWHC 2665, 62.

178 [2014] EWCOP 14, para. 113.

17 [2019] EWHC 399.

180 SIR JAMES MUNBY, ‘Whither the Inherent Jurisdiction? How did we get here? Where are we now?
Where are we going?’, Court of Protection Bar Association, 10.12.2020.
<https://www.cpba.org.uk/wp-content/uploads/2020/12/2020COPBA.pdf> accessed
29.08.2022.

181 12022] EWHC 803, para. 98.
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Start of the measure
Legal grounds and procedure

17. What are the legal grounds to order the measure? Think of: age, mental
and physical impairments, prodigality, addiction, etc.

Declarations and Decisions under the MCA 2005

Age: A declaration or decision of the Court of Protection can be made in re-
spect of people who are aged 16 and over.'%?

Mental Capacity: A person must lack mental capacity within the meaning of
s2 of the MCA 2005.

The answer to question 8.a discusses what constitutes an impairment in the
functioning of the mind.

Interim Orders and Directions under the MCA 2005

The evidence of incapacity that is required at the interim stage is less than what
is required for an ultimate declaration. The issue is ‘whether the evidence estab-
lishes reasonable grounds to believe that P may lack capacity’.!®* This will entail
an ‘evidential enquiry in which the entire canvas of the available evidence requires
to be scrutinised’, such as ‘hearsay evidence’.'®* According to Heyden J, the pre-
sumption of capacity still applies at the interim stage, so there must be sufficient
evidence to establish that there are reasonable grounds to believe that P may lack
capacity, rather than have to provide evidence to establish that they do have ca-

pacity.!83

For an ultimate declaration under section 15, what is required is an ‘evaluation
as to whether P, in fact, lacks capacity’.!®® The same is true of the power of the
court to make a decision under section 16, which ‘applies if a person (P) lacks

capacity’.'8’

Orders under the Inherent Jurisdiction

182 Mental Capacity Act 2005, s. 2(5).

183 Mental Capacity Act 2005, s. 48(a).

184 DP v London Borough of Hillingdon [2020] EWCOP 45, para. 59.
185 ibid, para. 58.

186 ibid, para. 62.

187 Mental Capacity Act 2005, s. 16(1).
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The answer to question 8.a notes that the inherent jurisdiction is more likely to
be invoked in relation to vulnerable adults, as they are more susceptible to having
their autonomy compromised by oppressive relationships. However, it is also a
necessary condition for the exercise of the inherent jurisdiction that the adult has
been disabled from making an autonomous decision, whether by constraint, coer-
cion, undue influence, or for some other reason.

18. Which authority is competent to order the measure?

The Court of Protection is the competent authority in respect of declarations,
decisions, or interim measures under the Mental Capacity Act 2005.

The high court is the competent authority in respect of orders for the protection
of vulnerable adults under the inherent jurisdiction.

19. Who is entitled to apply for the measure?
See the response to question 12 above.

20. Is the consent of the adult required/considered before a measure can be
ordered? What are the consequences of the opposition of the adult?

Measures under the MCA

The consent of the adult is not required. The power of the COP to make deci-
sions on behalf of P is limited to situations where they lack capacity to consent,
and so something may need to be done in their best interests without their consent.

Measures under the Inherent Jurisdiction

The inherent jurisdiction is primarily concerned with promoting the autonomy
of a vulnerable adult, where they have been disabled from making a free choice or
giving a genuine consent by external pressures. This will usually entail orders that
are directed at the abuser, in a way that seeks to control their behaviour. In this
respect, the vulnerable adult does not need to consent to the order against the
abuser, but the aim of any such order is to restore their ability to make autonomous
decisions. The response to question 16, however, noted that there may arise ex-
ceptional circumstances where an outcome will be imposed on the vulnerable adult
to safeguard their interests. The objection of the vulnerable adult, even when the
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outcome conflicts with their strongly held views, will not prevent the imposition
of the order.!88

21. Provide a general description of the procedure for the measure to be or-
dered. Pay attention to:
a. arequirement of legal representation of the adult;
b. availability of legal aid;
c. participation of family members and/or of vulnerable adults’ organ-
isations or other CSO’s;
d. requirement of a specific medical expertise / statement;
hearing of the adult by the competent authority;
f. the possibility for the adult to appeal the order.

e

Procedure before the Court of the Protection

Most of the procedural matters were addressed in response to questions 12 and
13. The answer here provides additional information on legal aid.

Legal Aid
Deprivations of Liberty

Legal aid is available for cases that concern a Deprivation of Liberty Safe-
guards authorisation, without the need for an assessment of the financial situation
of P (i.e., non-means-tested).

Other Welfare Matters

Means-tested legal aid is available for oral hearings before the COP!¥ that
concern the person’s ‘right to life’, ‘liberty or physical safety’, ‘right to family
life’, ‘medical treatment’, or ‘capacity to marry, to enter into a civil partnership or

to enter into sexual relations’.'%°

In order to obtain legal aid, P must have limited means (have limited income
and capital to cover the costs of legal representation). P must also satisfy the ‘pro-
spects of success’ test (the likelihood of a successful outcome must be rated as

188 See Southend-On-Sea Borough Council v. Meyers [2019] EWHC 399.

189 An oral hearing has to have been ordered, or needs to be likely to be ordered, by the COP and it
must be necessary for P to receive full representation: Civil Legal Aid (Merits Criteria) Regula-
tions 2013, r. 52(2).

190 Civil Legal Aid (Merits Criteria) Regulations 2013, r. 52(3).
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very good, good, or moderate)!®! or the case must be of ’significant wider public
interest’!*? or of ‘overwhelming importance to the individual’.!** The other re-
quirement is the reasonable private paying individual test’ which is the ’cost-ben-
efit criteria’ that is most likely to apply in the context of proceedings before the
COP; ¥ it will need to be established that potential benefit of proceedings justifies
the costs, such the reasonable person would be prepared to pay for legal represen-
tation.

Property and Financial Affairs

In matters concerning property or financial affairs, there is no legal aid funding
available.

22. Is it necessary to register, give publicity or any other kind of notice of the
measure?

The level of transparency (or lack thereof) in relation to the general activities
of the Court of Protection has long been a matter of controversy.'®> The Public
Guardian is, however, statutorily obliged to maintain a register of orders appoint-
ing deputies.'*®

Appointment of representatives/support persons

23. Who can be appointed as representative/support person (natural person,
public institution, CSO’s, private organisation, etc.)? Please consider the
following:

a. what kind of requirements does a representative/support person
need to meet (capacity, relationship with the adult, etc.)?

Deputies

A deputy or deputies may be appointed by the Court of Protection to make
decisions on behalf of P in relation to either health and welfare matters or property
and financial affairs.

191 Civil Legal Aid (Merits Criteria) Regulations 2013, r. 43(a).

192 Civil Legal Aid (Merits Criteria) Regulations 2013, r. 43(b)(i).

193 Civil Legal Aid (Merits Criteria) Regulations 2013, r. 43(b)(ii).

19 Civil Legal Aid (Merits Criteria) Regulations 2013, . 42(3).

195 See, e.g., L. SERIES et al, Transparency in the Court of Protection Report on a Roundtable, Cardiff,
Cardiff University, 2015.

19 Mental Capacity Act 2005, s. 58.
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Deputies that are appointed by the Court of Protection must be 18 years or
over. A deputy for health and welfare can be an individual. A deputy for property
and financial affairs can either be an individual or a trust corporation.'®” or a trust
corporation.

A deputy must also -
e consent to act as a deputy!®®
e have the capacity to act as a deputy.

A deputy can be -

e P's spouse or partner;

e Any other relative who takes a personal interest in P's affairs;

e Aclose friend

e A professional adviser (e.g., a solicitor)

e A holder of a specific office or position (e.g., Director of Adult Services
of the relevant local authority)

e A panel deputy (e.g., a professional who are approved by the Office of
the Public Guardian).'”?

In relation to property and financial affairs, a deputy can also be a ‘trust cor-

poration’ .20

The decision about whether to appoint a deputy, and the terms on which they
are appointed, is governed by the best interests principle.?’! There are a range of
situations, noted below (in response to question 23.c), where it will be considered
contrary to best interests to appoint a person as a deputy.

Independent Mental Capacity Advocates

The MCA 2005 provides that an Independent Mental Capacity Advocate
(IMCA) should be instructed to ‘represent and support’ P in respect of certain sig-
nificant decisions. An IMCA will be appointed where there is no person, other
than someone who is acting in a professional capacity or for remuneration, whom
it would be appropriate to consult (such as family or friends).?%?

197 Mental Capacity Act 2005, s. 19(1).

198 Mental Capacity Act 2005, s. 19(3).

19 EBv. RC [2011] EWCOP 3805, para. 35.

200 Mental Capacity Act 2005, s. 19(1)(b).

201 Mental Capacity Act 2005, s. 16(4).

202 Mental Capacity Act 2005, ss. 37(1)(b) 38(1)(b), 39(1)(b) 39A(1)(b).
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Regulations specify the requirements that an individual must satisfy to be ap-
pointed as an IMCA. An individual can be appointed an IMCA only if -

e Heis approved by a local authority as satisfying the appointment require-
ments, or;

e He belongs to a class of persons that are approved by a local authority as
satisfying the appointment requirements.2%

The ‘appointment requirements’ of an IMCA are that the individual must:

e Have the appropriate experience.

e Have completed the standard IMCA training.

e Be a person of integrity and good character; and
e Be able to act independently.?*

Before a person can be appointed as an IMCA, an enhanced criminal record
certificate must be obtained from the Disclosure and Barring Service.??> This must
include suitable information relating to vulnerable adults, where the person to be
appointed as an IMCA will be working with persons over the age of 18.

IMCASs must be independent and cannot act as an IMCA if they are involved
in the care or treatment of the person or if they have links to the responsible body
instructing them or to anyone else involved in the person’s care or treatment, other
than as their advocate.

b. to what extent are the preferences of the adult and/or the
spouse/partner/family members taken into consideration in the deci-
sion?

Deputies

Preferences of P

203 Mental Capacity Act 2005 (Independent Mental Capacity Advocates) (General) Regulations 2006,
r. 5.

204 Mental Capacity Act 2005 (Independent Mental Capacity Advocates) (General) Regulations 2006,
1. 5; DEPARTMENT OF CONSTITUTIONAL AFFAIRS, Mental Capacity Act 2005: Code of Practice,
London, The Stationery Office, 2007, para. 10.18.

205 Mental Capacity Act 2005 (Independent Mental Capacity Advocates) (General) Regulations 2006,
r. 5(3) as amended by The Mental Health and Mental Capacity (Advocacy) Amendment (Eng-
land) Regulations 2009.
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As the appointment of the proposed deputy must be in P’s best interests, it is
necessary for the Court of Protection to consider, so far is reasonably ascertaina-
ble, P’s past and present wishes about who to appoint as a deputy.?%

In some cases, the Court of Protection has attached considerable weight to the
wishes of P as to who should be appointed. For example, in Re M, Nv. O & P,
M’s colleague applied to be appointed as his deputy for property and financial
affairs.2”” This was objected to by M’s wife, proposing instead that she should be
appointed as his deputy. The Court of Protection considered that one of the factors
that were of ‘magnetic importance” were ‘M’s past and present wishes’ that his
colleague be appointed.?®® It concluded that ‘[i]t would be wrong to frustrate his
choice of [his colleague]...as his substitute decision-maker simply because his wife
opposes it.”2%

In Essex County Council v. CVF the Court of Protection had to consider
whether the Local Authority should be substituted as financial deputy for CVF.2!?
CVF had made her wishes clear that she no longer wanted her mother to continue
as her deputy, on the basis that she felt her mother (JF) was using her finances to
control her actions. She wished this role to be undertaken by the local authority.
Lieven J held that it was in the best interests to make this order as it would improve
the chances of them having a better relationship and it accorded with CVF’s
wishes. JF had further sought to be appointed as the welfare deputy of CVFE. This
was also rejected by Lieven J. CVF strongly opposed the appointment and her
wishes and feelings on the matter were held to be ‘the critical factor’ in finding it

was not in her best interests.?!!

There are likely to arise situations where considerably less weight will be at-
tached to the wishes of the individual as to who should be appointed. As noted
below in response to question 23.c, there are situations where the court is unlikely
to countenance the appointment a person as a deputy, such as where they have
been abusive. If P wishes for that person to be appointed, it is unlikely that the
wishes of P will outweigh any concerns.

When considering the wishes of P, it is necessary for the Court of Protection
to have particular regard to any relevant written statement made by P when they

206 Re Lawson, Mottram and Hopton (appointment of personal welfare deputies) [2019] EWCOP 22.
20712013] WTLR 681.

208 ibid, para. 78.

2% ibid.

219 12020] EWCOP 65.

211 ibid, para. 31.
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possessed capacity. It has been held, in relation specifically to a property and fi-
nancial affairs deputyship, that a highly relevant written statement is the will of P.
If, for example, P has appointed certain person to be executors, this would indicate
that that are trusted by P and were considered competent in dealing with financial
affairs.?!?

Preferences of Others

There is a formal process for notifying interested parties about a potential ap-
pointment that are specified in the Court of Protection Rules 2017 to enable them
to be consulted about what is best for the protected person.

An application to become a deputy must be submitted to the Court of Protec-
tion. The Court of Protection will then ‘issue’ the application, if after an initial
review it is prepared to consider it fully. It is then necessary for the applicant to
notify person as soon as practicable or in any event within 14 days of the date on
which the application form was issued.?'? Practice Direction 9B details the persons
who need to be notified, and was outlined in response to question 13.b above.

An interested party who is notified of an application who wishes to take part
in proceedings is given 14 days within which to acknowledge the notification us-
ing the COP5 form. It is open to the interested party to consent to the applica-
tion,2'* oppose the application, or seek a different order. If the interested party
opposes the order, then the proceedings become contested. They will need to ex-
plain why it would not be the best interests of the protected person to appoint the
proposed applicant, and they should provide evidence to support this using
COP24. If a different order is sought, then the interested party will have to explain
how the different order would benefit P to whom the application relates, to enable
the Court of Protection to determine what would be in their best interests of P.

When examining an application, the Court of Protection must determine what
would be in P’s best interests. This includes taking into account, as far is it is
practicable and appropriate to consult them, anyone engaged in caring for P or
interested in his welfare, as to what appointment would be in his best interests.?!3
It may, for example, have to consult others on such matters as what P’s wishes or
feelings are, or are likely to be, about the appointment. The purpose of consulting
others is primarily to identify what would be in the best interests of P, rather than
simply being about establishing what the interested party wants.

212 Re PAW (appointment of a deputy) [2015] EWCOP 57.
213 Court of Protection Rules 2017, r. 9.10.

214 Court of Protection Rules 2017, r. 9.12(4)(a).

215 Mental Capacity Act 2005, s. 4(7).
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In NKR v. Thomson Snell and Passmore Trust Corp Ltd. a mother preferred
the appointment of a barrister to the position of deputy, over that of a panel dep-
uty.?!® It was accepted that both would make suitable appointments. However, in
deciding between them, it concluded that the preference of the mother (whilst
taken into account) was outweighed by the fact that the panel deputy was, due to
their experience, better placed to deal with a challenging case.

In relation to contested applications, it is inevitable that the Court of Protection
will have to consider opposing viewpoints. In Re PAW (appointment of a deputy),
the Court of Protection was concerned with an application of a brother (BQ) and
sister (SJ) who were the cousins of PAW, and the opposition of her son (IW) who
wished to be appointed.?!” Senior Judge Lush reiterated that he was required under
section 4(7)(b) of the MCA to take account of the views of those interested in
PAW’s welfare as to who to appoint. In relation to the potential appointment of
IW, he observed that the views of ‘rest of [the] family’ were that he was ‘totally
unsuitable...because he lacks competence and integrity and because he has a poor
track record of managing his company’s financial affairs’.?'® The views of IW,
expressed in his witness statement, however, were dismissed as being ‘rambling,
hysterical and vindictive’.?!® In contrast, the views of P’s other son (PW), that it
would be in the best interests of PAW to have SJ and BQ appointed, was given
more weight.

KSv. JR is another example of a contested application. In that case the daughter
of P had applied to be her deputy. The sister of P believed that the daughter was
not a suitable appointment, on the grounds that she had been deceitful and effec-
tively estranged from P. In contrast, it was the shared view of P’s husband, son,
and social worker, that the daughter should be the best person to be appointed.
Senior Judge Lush concluded that the sister’s views were unsupported by the evi-
dence and that the views of all the other family members were to be preferred.

Independent Mental Capacity Advocates

An IMCA is someone who supports a P in situations where they have no family
or friends that it would be appropriate to consult about particular decisions.

216 [2019] EWCOP 15.
21712015 EWCOP 57.
218 ibid, para. 29.
219 ibid, para. 30.
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c. is there a ranking of preferred representatives in the law? Do the
spouse/partner/family members, or non-professional representatives en-
joy priority over other persons?

Deputies

The main consideration in determining whether to appoint a person as a deputy
is P’s best interests.??

There is ‘no automatic right to be appointed’ as a deputy under the MCA 2005
and the Court of Protection ‘has a discretion as to whom it appoints’.??! However,
in some cases it has been indicated by the Court of Protection that there is an ‘order
of preference’, in line with the pre-MCA authority on the appointment of a receiver
under the Mental Health act 1983.222 The order of preference is:

P’s spouse or partner;

any other relative who takes a personal interest in P’s affairs

a close friend;

a professional adviser, such as the family’s solicitor or accountant;
a local authority’s Social Services Department; and finally

a panel deputy, as deputy of last resort.

o ope o

The reasons for preferring certain persons over others is 1) ‘respect for their
relationship’ 2) ‘practical reasons’ and ‘reasons of economy’ (such as the fact that
family or friends may not charge for their services) 3) and the fact that a person
may be better placed to perform duties under the MCA 2005 (as they are more
familiar with the wishes and feelings of P and are in a better position to encourage
them to participate in the decision).???

It is important to emphasise that the ‘order of preference’ is not a fixed list that
requires strict adherence or indicates that certain persons are automatically entitled
to be appointed.??* As an ‘order of preference’, it is no more than a general guide
as to the order of selection that is likely to be followed when determining the ap-
pointment which would be in the best interests of P. There are situations where it
will be considered inappropriate to adhere to this order, as there are factors that

220 Mental Capacity Act 2005, s. 16(4).

21 Re EU (Appointment of a Deputy) [2014] EWCOP 21.

22 Re M, Nv. O & P (unreported, 28.01.2013); Re AS (unreported, 07.12.2011).
23 Re BM [2014] EWCOP B20 47.

224 Kent CC v. C [2014] 2 WLUK 685.
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are relevant to the assessment of best interests that will suggest a different prefer-
225
ence.

Senior Judge Lush has also detailed some situations where the COP will not or
is unlikely to contemplate appointing a family member or a friend as a deputy on
the basis that it will not be in the best interests of P to do so. These include where:

(a) the proposed deputy has physically, psychologically, financially or emo-
tionally abused P;

(b) there is a need to investigate dealings with P’s assets prior to the matter
being brought to the court’s attention, and the proposed deputy’s conduct is the
subject of that investigation;

(c) there is a real conflict of interests;

(d) the proposed deputy has an unsatisfactory track record in managing his or
her own financial affairs; and

(e) there is ongoing friction between various family members, which is likely
to interfere with the proper administration of P’s affairs.??¢

The MCA Code of Practice recognises that it may be appropriate to appoint an
independent deputy where P’s affairs or care needs are particularly complicated or
where there is ongoing friction.??” An independent deputy can include, for exam-
ple, the local authority (such as the Director of Adult Services) or a professional
deputy (such as a solicitor, who will manage the finances of P).

The Code suggests that a deputy should not be a paid care worker apart from
in exceptional circumstances, such as where the ‘care worker is the only close
relative of the person who lacks capacity’.??® This is because of a potential for a
conflict of interests.

Independent Mental Capacity Advocates

An IMCA is someone who supports a P in situations where they have no family
or friends that it would be appropriate to consult about particular decisions.

d. what are the safeguards as to conflicts of interests at the time of ap-
pointment?

25 Re M: N'v. O and P [2013] WTLR 681

226 Re RP [2016] EWCOP 1, para. 34.

227 DEPARTMENT OF CONSTITUTIONAL AFFAIRS, Mental Capacity Act 2005: Code of Practice, London,
The Stationery Office, 2007, para 8.33.

228 ibid, para. 8.41.
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In an application for the role of deputy, an applicant must complete a declara-
tion form (COP4) in which they specify whether they are aware of any of their
own interests may conflict with P’s interests. An applicant must also give an un-
dertaking to ensure that their personal interests do not conflict with their deputies
as a deputy, and they will not use their position for personal benefit.

An important consideration of the Court of Protection in determining whether
is in the best interests of P to appoint someone as a deputy is whether there is a
potential conflict of interests. It is important, however, to note that a potential for
a conflict of interests is not an absolute bar to a person from being appointed to
the role of deputy. In Re JW,??° Senior Judge Lush provided some guidance (later
summarised in Re ACC) on the way that potential conflicts of interest should be
approached:

1. Conflicts of interest are ubiquitous in any mental capacity jurisdiction and it
would be unrealistic, if not impossible, to eradicate them entirely.

2. Whilst the MCA Code suggests that a deputy cannot obtain any personal ben-
efit from their position, in practice all professional deputies profit from their
position because they act for reward. The history of Court of Protection prac-
tice over the last hundred years has been a gradual relaxation of what was
once an absolute prohibition on the appointment of solicitors as deputies on
account of the conflict of interests.

3. There has also been a gradual relaxation of the prohibition of the appointment
of local authorities as deputies. However, the Court of Protection is still wary
of potential conflicts of interest when appointing a local authority as a deputy.
This is in line with the guidance in the MCA Code, which specifies that the
“court will need to be satisfied that the authority has arrangements to avoid
possible conflicts of interests. For example where the person for whom a fi-
nancial deputy is required receives community care services from the local
authority, the court will wish to be satisfied that the decisions about the per-
son’s finances will be made in the best interests of that person, regardless of
any implications for the services provided’.

4. Conflicts of interests frequently arise in family situations, but that doesn't
mean that a family member is automatically disqualified from being ap-
pointed as a deputy.

5. One of the principal functions of the Court of Protection is to manage conflicts
of interest to ensure that any act done or any decision made on behalf of a
person who lacks capacity is done or made in their best interests.?3

29 [2015] EWCOP 82.
230 [2020] EWCOP 9, para. 40.
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A number of effective safeguards have been recognised that enable the court
to manage the risk.3! The COP may, for example, appoint joint deputies as an
effective safeguard against the temptation of one or other of the deputies from
succumbing to his personal interest at the expense of P.232

There are also safeguards against conflicts of interest that are contained in sec-
tion 19 of the MCA 2005:233

(a) Although a deputy is entitled to be reimbursed out of P's property for his
reasonable expenses in discharging his functions: section 19(7)(a), a deputy is only
entitled to remuneration out of P's property for discharging his functions, ‘if the
court so directs when appointing him’: section 19(7)(b);

(b) the court may confer on the deputy powers to take possession of all or only
a specified part of P's property: section 19(8)(a);

(c) the court may confer on a deputy powers to exercise all or any specified
powers in respect of P's property, including such powers of investment as the court
may determine: section 19(8)(b);

(d) the court may require a deputy ‘to give to the Public Guardian such security
as it thinks fit for the due discharge of his functions’: section 19(9)(a); and

(e) the court may require a deputy ‘to submit to the Public Guardian such re-
ports at such times or at such intervals as the court may direct’: section 19(9)(b).

The Office of the Public Guardian may also respond to concerns about con-
flicts of interests as part of their supervisory role.

An example of where the Court of Protection has sought to manage the risk of
a conflict of interests is Re JW.?3* In that case, a local authority opposed an appli-
cation of a son as deputy on the basis of a conflict of interests. The son had pro-
posed that a property owned by P (but not lived in by her) should be renovated
before sale and he would carry out the works as he was a semi-retired builder. The
local authority was concerned that the renovations would not benefit P, but only
her estate, and that the son stood to make a financial gain. Whilst it was recognised
that there was a risk of a conflict of interests, this could be controlled by, inter alia,
setting a daily rate for his functions as a builder and that he should keep within an
approved budget for the works.

1 Re JW [2015] EWCOP 82, paras. 47-49.

232 Re JW [2015] EWCOP 82, para. 47.

233 Discussed in Re JW [2015] EWCOP 82, para. 49.
23412015] EWCOP 82.

45



However, there will be situations where the potential for a conflict is consid-
ered serious, and the use of safeguards is likely to be ineffective, so the appoint-
ment is not in the best interests of P. For example, in Re PAW (appointment of a
deputy),” it was determined that it would be inappropriate to appoint a son to the
role of deputy, as he was his parents’ principal debtor — owing them £170,000 —
and they would be likely to need those funds to provide for their care. It was held
that the ‘actual conflict between his interests and theirs is too great to enable him

to secure their interests and position in a satisfactory manner’.23

More specific guidance has been given on how to manage a conflict of interests
that might arise where a solicitor is appointed as a deputy, and they wish to instruct
their own firm to carry out legal tasks. This arose in ACC and Others. It was rec-
ognised by the Court of Protection that, under the MCA, the ““general™’ authority
to manage ‘property and affairs encompasses such ordinary non-contentious legal
tasks, including obtaining legal advice, as are ancillary to giving effect to that au-
thority.”?” It is also the case that ‘[w]here a deputy has authority to make a deci-
sion / do an act in respect of P’s property and affairs, such authority encompasses
steps in contemplation of contentious litigation in the realm of that authority’.?*
However, to be able to conduct litigation on behalf of P, there is a need for ‘spe-

cific authority’.?%°

In situations where a deputy is planning to instruct their own firm to carry out
legal tasks, there are various ‘special measures [that] are required to address the

conflict of interest’:24°

a. the deputy may seek prior authority [paragraph 56.7(a) —1];

b. the deputy is required to se—k - in a manner which is proportionate to the
magnitude of the costs involved and the importance of the issue to—P - three quo-
tations from appropriate providers (including one from his own firm), and deter-
mine where to give instructions in the best interests of P [paragraph 56.7(f)(1)];

c. the deputy must seek prior authority from the Court if the anticipated costs
exceed £2 000 + VAT;

d. the deputy must clearly set out any legal fees incurred in the account to the
Public Guardian and append the notes of the decision-making process to the return.

[paragraph56.7(f)(iv)]

25 [2015] EWCOP 57.

236 ibid, para. [28].

37 [2020] EWCOP 9, para. 53.6.
238 ibid, para. 5.

ibid, para. 6.

ibid, para. 9.
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The Office of the Public Guardian has since issued guidance based on the ACC
decision. This guidance ‘extend([s] to any situations where a deputy is considering
the procurement of services for a client which may include provision from the
deputy’s own firm and hence constitute a potential conflict of interest.”*! It stip-
ulates, for example, that a deputy will need to apply to court for authorisation when
considering the procurement of services from within their own business where the
costs are expected to exceed £2,000 + VAT.

Independent Mental Capacity Advocates
An IMCA must be ‘independent of any person who will be responsible for the
act or decision’ for P.2#

The MCA Code of Practice establishes that a person will lack the necessary
quality of independence if they -

e care for or treat (in a paid or professional capacity) the person they will
be representing (this does not apply if they are an existing advocate acting
for that person), or

e have links to the person instructing them, to the decision-maker or to
other individuals involved in the person’s care or treatment that may af-
fect their independence.’*

e. can several persons be appointed (simultaneously or as substitutes) as
representative/support person within the framework of a single measure?

Deputies

The Court of Protection may appoint more than one deputy and can stipulate
whether they should act ‘jointly’, ‘jointly and severally’ or ‘jointly in respect of
some matters and jointly and severally in respect of others’.?** The MCA Code of
Practice explains that acting ‘jointly’ means that the deputies ‘must all agree deci-
sions or actions, and all sign any relevant documents’, whereas acting ‘jointly and

24! OFFICE OF THE PUBLIC GUARDIAN, ‘Decision ACC and Others: Guidance for property and financial
affairs deputies (web version)’, 2021 <https://www.gov.uk/government/publications/new-guid-
ance-for-deputies-in-response-to-acc-judgement/acc-and-others-guidance-for-property-and-fi-
nancial-affairs-deputies-web-version> accessed 30.08.2022, para. 5.7.

242 Mental Capacity Act 2005, s. 35(4).

243 DEPARTMENT OF CONSTITUTIONAL AFFAIRS, Mental Capacity Act 2005: Code of Practice, London,
The Stationery Office, 2007, para. 10.19.

244 Mental Capacity Act 2005, s. 19(4)(c).

47



severally” means that the deputies ‘can act together, but they may also act inde-
pendently if they wish’.2*> The last category means that deputies may be required
to agree decisions in relation to specific matters, such as selling property, whilst
being able to act independently in relation to other matters.

It is also possible for the Court of Protection to appoint a successor deputy or
deputies to take over the duties of a deputy or deputies when they are no longer
able to carry them out (e.g., to take over the duties of an older deputy who may die
or lose capacity).

Independent Mental Capacity Advocates

A single IMCA will be appointed to support P.

f. is a person obliged to accept appointment as representative/support
person?

Deputies

There is no duty on a person to be appointed as a deputy.?*® Section 19(3)
makes it clear that consent is a prerequisite to appointment.

However, whilst a person must initially consent to the appointment, it does not
follow that the deputy must continue to consent to remain in his role. Thus, if a
deputy wishes to withdraw their consent, this will not automatically lead to termi-
nation of the appointment. This was confirmed in Cumbria County Council v. A
where it was held that a decision to discharge was within the ‘exercise of the
court’s discretion’, which must be ‘exercised reasonably’,>*’ and with regard to
the ‘P’s best interests’.>*® The considerations relevant to determining best interests
in a decision to discharge a deputy will include; the complexity of P’s estate; con-
flicts of interests; P’s own wishes and feelings; the value of the estate etc. One
situation in which it may be contrary to the best interests of P to terminate an
appointment is where, for example, an established public authority appears to be
driven by arbitrary or discriminatory criteria that has been solely devised to save
costs.

Independent Mental Capacity Advocates

24 DEPARTMENT OF CONSTITUTIONAL AFFAIRS, Mental Capacity Act 2005: Code of Practice, London,
The Stationery Office, 2007, para. 8.42.

2% Re EU (Appointment of a Deputy) [2014] EWCOP 21, para. 35.

247 [2020] EWCOP 38, para. 22.

248 ibid, para. 34.
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An IMCA is someone who will be instructed to represent P by decision-makers
in the NHS or local authorities.

During the measure
Legal effects of the measure

24. How does the measure affect the legal capacity of the adult?

Deputies

Section 20(1) of the MCA 2005 stipulates that ‘[a] deputy does not have power
to make a decision on behalf of P in relation to a matter if he knows or has reason-
able grounds for believing that P has capacity in relation to the matter’. Thus, a
deputy only has the authority on behalf of P in relation to those matters where P
lacks capacity, rather than treating P as always unable to make the decision them-
selves. This is in line with the functional approach to capacity under the MCA,
which focuses on the specific time when a decision has to be made (time-specific),
and on the particular matter to which the decision relates (decision-specific), rather
than on any ability to make decision generally. The explanatory notes to the MCA
give as an example of the time-specific nature of the functional approach, a person
whose mental impairment causes their capacity to fluctuate.?*’

The deputy is also required to act in accordance with the principles contained
in section 1 of the MCA when considering whether P has the capacity to make the
decision in relation to the matter. That means they are required to assume that P
has the capacity in relation to the matter unless it is established that he lacks ca-
pacity, that P is not to be treated as unable to make a decision unless all practicable
steps to help him to do so have been taken without success, and that a person is
not to be treated as unable to make a decision merely because he makes an unwise
decision.

The MCA Code of Practice suggests that the principles in section 1 of the MCA
require the deputy to consider, in relation to a particular decision, whether P has
the capacity to make it.?>° They must also, before making the decision on the be-
half of P, take steps to support them to make the decision for themselves.

Independent Mental Capacity Advocates

249 Explanatory Notes to the Mental Capacity Act 2005, Crown, 2005, para. 75.
230 DEPARTMENT OF CONSTITUTIONAL AFFAIRS, Mental Capacity Act 2005: Code of Practice, London,
The Stationery Office, 2007, para. 8.51.
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An IMCA will be instructed to represent and support P in relation to specific
decisions where they are assessed as lacking capacity by the decision-maker. The
IMCA does not determine whether a person lacks capacity to make the relevant
decision, but they are able to challenge the capacity assessment of the decision-

maker.

251

Powers and duties of the representatives/support person

25. Describe the powers and duties of the representative/support person:

a.

can the representative/support person act in the place of the adult;
act together with the adult or provide assistance in:

e property and financial matters;

e personal and family matters;

e care and medical matters;

According to the MCA Code of Practice, a court-appointed deputy is required
to carry the following duties when performing their role:

To only make those decisions which they have been authorised to make
by the Court of Protection

To follow the statutory principles established by the MCA

To make decisions in the best interests of P where they lack capacity

To have regard to guidance in the Code of Practice

To fulfil their duties towards the person concerned (in particular the duty
of care and their fiduciary duties).?>

The MCA 2005 recognises a deputy as an agent of the person, which entails
certain legal duties under the law of agency.?*> The MCA Code of Practice refers
to the some of the duties that are imposed by the law of agency and refers to a
wider category of ‘other obligations’:

To act with due care and skill (duty of care)

To not take advantage of their situation (fiduciary duty)

To indemnify the person against liability to third parties caused by the
deputy’s negligence

To not delegate duties unless authorised to do so

To act in good faith

To respect the person’s confidentiality

5! ibid, para. 10.33.
22 ibid, paras. 8.50ff.
233 Mental Capacity Act 2005, s. 19(6).
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e To comply with the directions of the Court of Protection.?>
For property and financial affairs deputyships:

e To keep accounts
e To keep the person’s money and property separate from own finances.?

A deputy’s ability to act in place of the adult etc depends on whether the person
lacks capacity in relation to the particular matter at the particular time the decision
need to be made. As noted in the response to question 24, under the MCA ‘[a]
deputy does not have power to make a decision on behalf of P in relation to a
matter if he knows or has reasonable grounds for believing that P has capacity in
relation to the matter’.>*® A deputy is also required to respect the principles under
section 1 of the MCA, which means that they should provide practical assistance
to enable P to make the decision for themselves, before they conclude that they
lack capacity to do so. Only if they have taken such steps will the deputy be able
to have reasonable grounds for believing P lacks capacity in relation to the partic-
ular matter.

If the deputy has reasonable grounds for believing that P lacks capacity, they
can make a best interest decision on behalf of P. This will require the deputy to:

e Consider whether it is likely that P will regain or develop the capacity to
make the decision in relation to the specific matter. There will arise situ-
ations where a decision can be deferred until such a time that P will be
able to make the decision for themselves.

e Even if P does lack capacity in relation to the specific matter, the deputy
should be involved in the best interests determination. The deputy must
‘so far as is reasonably practicable, permit and encourage the person to
participate, or to improve his ability to participate, as fully as possible in
any act done for him and any decision affecting him’.2’ It is also neces-
sary for the deputy to consider the wishes and feelings of P in determining
what is in their best interests, to the extent that these are ‘reasonably as-

certainable’.>8

IMCA

234 DEPARTMENT OF CONSTITUTIONAL AFFAIRS, Mental Capacity Act 2005: Code of Practice, London,
The Stationery Office, 2007, para. 8.56.

23 ibid.

236 Mental Capacity Act 2005, s. 20(1).

27 Mental Capacity Act 2005, s. 4(4).

238 Mental Capacity Act 2005, s. 4(6).
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The overall function of the IMCA is to ‘represent and support’ P in relation to
certain decisions. Section 36(2) of the MCA 2005 further identifies that an IMCA
will -

e  Provide support to P so the at they participate as fully as possible in the
decision-making process

e  Obtain and evaluate relevant information

e Ascertain P’s wishes and feelings, beliefs and values

e  Ascertain alternative courts of action

e  Obtain further medical opinion where necessary

Regulations and the MCA Code of Practice provides more details about the
above functions.

b. what are the criteria for decision-making (e.g. best interests of the
adult or the will and preferences of the adult)?

Deputies

A deputy is required to act or make a decision on behalf of P that is in their
best interests. The details of the applicable test were set out in response to question
9.a above.

IMCA
An IMCA is not a decision-maker and is unable to consent on behalf of P. The
role of the IMCA is to provide the ultimate decision-maker with information, such
as the wishes of P, which must be considered as part of the best interests decision.
c¢.  what are the duties of the representative/support person in terms of

informing, consulting, accounting and reporting to the adult, his
family and to the supervisory authority?

Deputies

P’
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In determining what is in the best interests of P, a deputy ‘must consider, so
far as is reasonably practicable - (a) the person’s past and present wishes and feel-

ings’.2%°

Family and Others

The MCA requires a deputy to consult other people who are close to a person
who lacks capacity, where it is practical and appropriate, as to what might be in
the best interests of P. The persons that a deputy may be required to consult in-
clude-

Anyone the person has previously named as someone they want to be consulted
Anyone involved in caring for the person
Anyone interested in their welfare. 20

Supervisory Authority (Office of the Public Guardian)

A deputy that has been appointed by the Court of Protection is required to pro-
duce an annual report for the Office of the Public Guardian.?®! The deputy must
detail the decisions they have taken on behalf of P, their reasons for the decisions
and why there were in the best interests of P, and who they consulted as to what
was in the best interests of P.

IMCA
P

It is a core function of the IMCA that they ascertain what the wishes and feel-
ings are of the persons that they represent. This includes interviewing the person
where possible.2?

Family and Others

The IMCA is intended to act as a safeguard for persons who lack capacity
where there is no one appropriate to consult about the person’s best interests (apart
from those who are providing care in a professional capacity or for remuneration).

23 Mental Capacity Act 2005, s. 4(6).

260 Mental Capacity Act 2005, s. 4(7).

261 Gov.UK, ‘Deputies: make decisions for someone who lacks capacity’ <https://www.gov.uk/be-
come-deputy/print> accessed 30.08.2022.

262 DEPARTMENT OF CONSTITUTIONAL AFFAIRS, Mental Capacity Act 2005: Code of Practice, London,
The Stationery Office, 2007, para. 10.28.
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The MCA precludes the instruction of an IMCA where there is already someone
in a position to speak with the provider of treatment or accommodation, including-

(a) a person nominated by P (in whatever manner) as a person to be consulted
on matters to which that duty relates, and they are able and willing to help

(b) a donee of a lasting power of attorney created by P who is authorised to
make decisions in relation to those matters, or

(c) a deputy appointed by the court for P with power to make decisions in re-
lation to those matters.?%3

Before an IMCA is instructed to represent P, a decision-maker must also be
satisfied that there is no-one else to consult who is engaged in caring for the person
or interested in his welfare (other than paid professionals). That will usually mean
require the decision-maker to be satisfied that there are no family or friends that
are appropriate to consult about P’s best interests.

The MCA fails to specify when it will not be appropriate to consult a family
member or a friend, but the MCA Code of Practice gives as examples -

e Family members living overseas or who only rarely visit P
e Friends or neighbours who are unwilling or unable to be
included in the formal decision-making processes.?®

Whilst an IMCA is instructed to represent P only where there is no one whom
it is appropriate to consult, they are, if instructed, under a duty to consult with
certain persons about the best interests of P. First, they are required to consult
‘persons engaged in providing care or treatment for P in a professional capacity or
for remuneration’, ‘to the extent that it is practicable and appropriate’.25> Thus,
whilst a IMCA must be appointed as an independent representative where the only
persons who might be consulted are paid professionals, an IMCA should consult
those persons as part of their information gathering role.

Second, an IMCA must also consult ‘to the extent that it is practicable and
appropriate to do so’, ‘other persons who may be in a position to comment on P’s
wishes, feelings, beliefs or values’.2% It is possible for ‘other persons’ to include
a family member or friend in situations where they are unwilling or unable to be

263 Mental Capacity Act 2005, s. 40.

264 DEPARTMENT OF CONSTITUTIONAL AFFAIRS, Mental Capacity Act 2005: Code of Practice, London,
The Stationery Office, 2007, para. 10.77.

265 Mental Capacity Act 2005 (Independent Mental Capacity Advocates) (General) Regulations 2006,
r. 6.

266 Mental Capacity Act 2005 (Independent Mental Capacity Advocates) (General) Regulations 2006,
r. 6.
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consulted as part of the ongoing formal decision-making process. In these situa-
tions, a decision-maker may have determined that it would not be appropriate to
consult in a formal manner. However, as the MCA Code indicates, an IMCA may
still be required to ‘enable them to be involved more informally’.

d. are there other duties (e.g. visiting the adult, living together with the
adult, providing care)?

Deputies are not required to live with the adult or be their carer. To act in the
best interests of P, they will need to consider their wishes and feelings, and they
must enable them to participate as fully as possible in the decision-making process.

e. is there any right to receive remuneration (how and by whom is it
provided)?

Deputies

Section 19(7)(a) of the MCA entitles a deputy to reimbursement from the prop-
erty of P for his reasonable expenses in discharging his functions.

S19(7)(b) of the MCA 2005 provides that a deputy can receive remuneration
from the property of P, if that is what the court directs when appointing him. As
such, there is no automatic right to reasonable remuneration for performing the
functions of a deputy.

The options open to the Court of Protection in providing for the remuneration
of a deputy are specified in Rule 19.13(1) of the Court of Protection Rules 2017.
This stipulates that -

(1) Where the court orders that a deputy, donee or attorney is entitled to remu-
neration out of P's estate for discharging functions as such, the court may make
such order as it thinks fit including an order that—

(a) the deputy, donee or attorney be paid a fixed amount;

(b) the deputy, donee or attorney be paid at a specified rate; or

(c) the amount of the remuneration shall be determined in accordance with the
schedule of fees set out in the relevant practice direction.

(2) Any amount permitted by the court under paragraph (1) shall constitute a
debt due from P's estate.

(3) The court may order a detailed assessment of the remuneration by a costs
officer in accordance with rule 19.10(b).
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The decision about whether a deputy should receive remuneration for discharg-
ing their functions is based on the ‘best interests’ of P and ‘is therefore made by
reference to the individual facts of a particular case’.?” In Re AR, an issue arose
with regard to the previous practice of the Court of Protection in producing bulk
orders for the remuneration of a solicitor deputy in relation to 31 persons.?®®
Charles J was highly critical of the practice, stating that orders in such a generic
and wide form were incompatible with a ‘fundamental principle’ of the MCA, as
it meant the court had failed to properly assess the best interests of each P individ-
ually.®

Re AR also required Charles J to consider the effect of Practice Direction 19B that
supplements rule 19.13 of the Court of Protection Rules. PD19B set down the
fixed amounts of remuneration that may be claimed by solicitors and office holder
in public authorities appointed to act a deputy for P. Charles J rejected an approach
that would presume that a deputy should be appointed on the basis that his charges
were governed by PD19B. Instead, the rates fixed by PD19B were to be treated as
one of the options available to the Court of Protection that is identified by r19.13,
but is not the only option open to it. Charles J also held that it was contrary to the
principles of the MCA to start with a presumption that a deputy's charges should
be governed by the PD19B, as it failed to respect the individualised focus of the
best interests principle.

IMCAs

An IMCA is paid by the IMCA service that employs them. The local authority
is responsible for commissioning and funding the IMCA service in their area.?”

26. Provide a general description of how multiple representatives/support
persons interact, if applicable. Please consider:

a. if several measures can be simultaneously applied to the same adult,
how do representatives/support persons, appointed in the frame-
work of these measures, coordinate their activities?

b. if several representatives/support persons can be appointed in the
framework of the same measure, how is authority distributed among
them and how does the exercise of their powers and duties take place
(please consider cases of concurrent authority or joint authority and
the position of third parties)?

27Re AR [2018] EWCOP 8, para. 24.

28ibid.

29ibid, para. 25.

27 Mental Capacity Act 2005, s. 35(6A); DEPARTMENT OF CONSTITUTIONAL AFFAIRS, Mental Capac-
ity Act 2005: Code of Practice, London, The Stationery Office, 2007, para. 10.7.

56



See the answers to question 23.e on the appointment of multiple deputies and
question 36 on ex /ege representation.

Safeguards and supervision

27. Describe the organisation of supervision of state-ordered measures. Pay

attention to:

a. what competent authority is responsible for the supervision?

b. what are the duties of the supervisory authority in this respect?

c¢. what happens in the case of malfunctioning of the representa-
tive/support person? Think of: dismissal, sanctions, extra supervi-
sion;

d. describe the financial liability of the representative/support person
for damages caused to the adult;

e. describe the financial liability of the representative/support person
for damages caused by the adult to contractual parties of the adult
and/or third parties to any such contract.

Deputies

A deputy is accountable to the Court of Protection, and the Office of the Public
Guardian has the responsibility for supervising the actions of the deputy on behalf
of the court.?”! The OPG is required to maintain a register of court orders that
appoint deputies for this purpose.

The OPG provides ‘general’ and ‘minimal’ levels of supervision.?’? In their
first year of appointment, all new deputies are subject to the ‘general’ level of
supervision. After this, a property and affairs deputy may have their level of su-
pervision reduced to the ‘minimal level’ if the assets they are managing are below
£21,000, and a general level of supervision is no longer required. If a property and
affairs deputy is managing assets above this amount, they will remain subject to a
‘general’ level of supervision, as will all health and welfare deputies.

Reporting

Deputies that are subject to a general level of supervision are required to pro-
duce a detailed annual report for the OPG.?"?

271 ibid, para. 14.18.

22 Gov.UK, ‘Deputies: make decisions for someone who lacks capacity’ <https://www.gov.uk/be-
come-deputy/print> accessed 30.08.2022.

27 ibid.
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Deputies that are subject to a minimal level of supervision are also required to
produce an annual report, but this is less detailed.

The OPG will review the reports to check that decisions are being taken in the
best interests of P.

The OPG can also order deputies to provide reports (for example, financial
accounts or reports on the welfare of the person who lacks capacity) to the Public
Guardian at any time or at such intervals as the court directs.

Visits

The OPG may instruct a Court of Protection Visitor to visit a court appointed
deputy and produce a written report on such matters as they may direct.?’* A visit
may be requested by the OPG in a range of circumstances, such as where:

e It wants to check whether the deputy has understood their duties and has
the right level of support

e It wants to be assured that the deputy is carrying out their duties in line
with the court order and is acting in accordance with the principles of the
MCA

e Itis conducting a formal investigation into allegations of abuse.

To fulfil their duties, a Court of Protection Visitor is entitled to take copies of
and examine the health records, care records, and social services records of P who
lacks capacity.?”” They are also entitled to interview P in private.?’®

Safeguarding Investigations

The OPG has a statutory duty to deal with safeguarding concerns raised about
the actions or omissions of deputies appointed by the Court of Protection. Guid-
ance published by the OPG states that in most cases an investigation will entail:

e Asking a deputy for an explanation and evidence about the concerns

e Asking social services for any information they have about the person’s
mental capacity, finances and care, and whether anyone has reported a
safeguarding concern

274 Mental Capacity Act 2005, s. 61.
275 Mental Capacity Act 2005, s. 61(5).
276 Mental Capacity Act 2005, s. 61(6)
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e  Asking for paperwork, such as bank statements, receipts and legal and
medical papers.?”’

The OPG will also work with other authorities that may need to be involved in
a safeguarding investigation (e.g., the police in cases where it is suspected that a
crime has been committed).

Once an investigation is completed, the OPG will either -

e Take further action. This can involve directing the deputy to take cer-
tain actions and monitoring the case until they have been carried out to
the satisfaction of the OPG.

e Take no further action. If the OPG is satisfied the deputy is acting in
the best interests of donor, then they will take no further action.

e Apply to the Court of Protection. If there are serious concerns about
the welfare of P, the OPG can apply to the COP.?”

Applications to the Court of Protection

If the OPG has significant concerns about the conduct of the deputy, then it
can refer the matter to the Court of Protection.

The court can also vary the powers conferred on the deputy or revoke the ap-
pointment if it is satisfied that the deputy has previously behaved,?” is continuing
to behave,?® or proposes to behave,?®! in a way that contravenes -
e  The authority that is conferred on him or
e  The best interests of P.

The grounds on which an order can be varies or revoked are ‘mutually exclu-
sive’, meaning that ‘a deputy could have acted in P’s best interests at all times but,
if he has contravened the authority conferred on him by the court, his appointment
as deputy can be revoked.’?® It has also been established that acting within the
authority conferred on him entails not only acting within the limits of the powers
set down by the order, but also failing to comply with the reporting requirements

277 OFFICE OF THE PUBLIC GUARDIAN, ‘Guidance: How we deal with safeguarding concerns’, 2021
<https://www.gov.uk/guidance/how-we-deal-with-safeguarding-concerns> accessed
30.08.2022.

278 ibid.

27 Mental Capacity Act 2005, s. 16(8)(a).

280 Mental Capacity Act 2005, s. 16(8)(a).

281 Mental Capacity Act 2005, s. 16(8)(b).

282 Re CJ[2015] EWCOP 21, para. 35.
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that accompany those powers. In Re CJ the Court of Protection had to consider an
application by the Office of the Public Guardian to revoke the appointment of a
financial deputy, even though there was no suggestion of financial wrongdoing.?83
The grounds for the application were that the deputy had failed to comply with
requirements related to his supervision by the OPG, including non-submission of
annual reports, refusal to pay supervision fees, and denying a court visitor access
to P. Senior Judge Lush held that it was not possible to turn a blind eye to wilful
refusal to comply with reporting requirements, as this would undermine the safe-
guarding work of the OPG. It was also considered incompatible with the obligation
under Art 12.4 of the UNCRPD to have in place effective safeguards to prevent
abuse. It was therefore concluded that the deputy should be removed on the basis
that, by failing to comply with his duties of accountability, he had contravened the
authority conferred on him by the court.

Financial Liability

Section 19(9)(a) entitles the COP to require a deputy to put in place a security
bond with an authorised provider, to protect P from any financial loss. The security
bond is paid from P’s assets, and it can be ‘called in’ by the COP in event that the
deputy mishandles the affairs of P.28

The insurers can make a claim in the civil courts for recovery of the amount
that has been paid out, plus their expenses, from the deputy.?%3

28. Describe any safeguards related to:

a. types of decisions of the adult and/or the representative/support per-
son which need approval of the state authority;

b. unauthorised acts of the adult and of the representative/support per-
son;

c. ill-conceived acts of the adult and of the representative/support per-
son;

d. conflicts of interests;

e. Please consider the position of the adult, contractual parties and
third parties.

Deputies

283 ibid.

284 pyblic Guardian v. Riddle [2020] EWCOP 41, para. 145.

285 OFFICE OF THE PUBLIC GUARDIAN, ‘Guidance: Public Guardian practice note (SD15): OPG’s ap-
proach to surety bonds (web version)’, 2019 <https://www.gov.uk/government/publica-
tions/public-guardian-practice-note-surety-bonds/opgs-approach-to-surety-bonds#enforce-
ment> accessed 30.08.2022.
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Statutory Restrictions

The MCA imposes limitations on deputies by providing that some of the pow-
ers to make decisions on behalf of P, in respect of welfare or property, cannot be
given to a deputy. These are matters that must be dealt with by the Court of Pro-
tection, rather than a deputy.

In relation to personal welfare, a deputy cannot be given the power to -

Prohibit a named person from having contact with P.2% However,
whilst a deputy cannot be given the power to ‘prohibit contact’ under
section 17(1)(c), they can be given the power under section 17(1)(b) to
decide ‘what contact, if any, P is to have with any specified persons’.
This raises the obvious issue of where the line is to be drawn between a
decision to ‘prohibit contact’ which a deputy is unable to make, and re-
strictions on contact that it can make. In PB v. RB, this issue arose in
respect of an order that authorised the deputy to suspend contact between
P and her children for up to seven days.?®’ Judge Altman concluded that
in order to avoid being a prohibition, the period without contact had to be
a part of the process of an ongoing management of contact in a flexible
way for a proportionate period. It would, for example, have to be used as
‘a management tool to avoid conflict and support the care plan on a day
to day basis’.?®® This is in contrast to a ‘prohibition’ which involves a
‘strategic or more long term decision’ as to no contact.?® The power of
the local authority to impose restrictions on contact for up to seven days
was not a prohibition.

Direct a person who is responsible for P’s health care to allow a dif-
ferent person to take over that responsibility.?*°

Refuse consent to carry out or continue any life-sustaining treatment
in relation to P.%!

In respect of property, a deputy cannot be given power in respect of -

The settlement of any of P’s property;%?

The execution for P of a will;?*3

28 Mental Capacity Act 2005, s. 20(2)(a).
28712014] COPLR 481.
288 ibid, para. 48.

% ibid.

20 Mental Capacity Act 2005, s. 20(2)(b).
21 Mental Capacity Act 2005, s. 20(5).

22 Mental Capacity Act 2005, s. 20(3)(a).
2% Mental Capacity Act 2005, s. 20(3)(b).
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e The exercise of any power vested in P whether beneficially or as trustee
or otherwise.?*

Restraint

The MCA imposes limitations on deputies in relation to restraint, which are
essentially the same as those imposed on a donee of an LPA (section 11) or a
person that is involved in the care of treatment of P (section 6).

A welfare deputy is precluded from doing an act that is intended to restrain P,
unless the following four conditions are satisfied:?*>

e That in doing the act the deputy is acting within the scope of the authority
expressly conferred on him by the court; >

e That P lacks, or the deputy reasonably believes that P lacks, capacity in
relation to the matter;?*’

e That the deputy reasonably believes that it is necessary to restrain P to
prevent harm to P;>%

e That the act is a proportionate response to the likelihood of P suffering

harm and the seriousness of that harm.?%°

Restraint is defined as the use or threat of force to help do an act which P
resists, or the restriction of the person’s liberty of movement, whether or not they
resist.>® It is therefore possible for a deputy to impose ‘restrictions on liberty’, but
this has to be distinguished from a ‘deprivation of liberty’. Where the circum-
stances constitute a deprivation of liberty, they will require authorisation in ac-
cordance with the Deprivation of Liberty Safeguards (to be replaced with the Lib-
erty Protection Safeguards).’!

Gifts

24 Mental Capacity Act 2005, s. 20(3)(c).

2% Mental Capacity Act 2005, s. 20(7).

2% Mental Capacity Act 2005, s. 20(8).

27 Mental Capacity Act 2005, s. 20(9).

2% Mental Capacity Act 2005, s. 20(10).

2% Mental Capacity Act 2005, s. 20(11).

390 Mental Capacity Act 2005, s. 20(12).

301 Qee, generally, LAW COMMISSION, Mental Capacity and Deprivation of Liberty, Law Com. 372,
2017.

62



The Court of Protection is able to confer on a deputy for property and affairs
the authority to give gifts on behalf of P.3%2

In contrast to the position for Lasting Powers of Attorney, there are no specific
provisions of the MCA that govern the scope of the powers of a deputy to give
gifts on behalf of P. However, in nearly all cases, an order that confers authority
on a deputy to give a gift will incorporate wording that is virtually identical to the
conditions imposed by section 12 of the MCA 2005 on the authority of LPAs to
give a gift. The intention of the court in adopting this practice, according to Senior
Judge Lush, is to ensure that deputies have the same responsibilities with respect
to decisions about gifting as attorneys do.>*> These responsibilities entail limits on:

o the recipient of the gift: a gift can be made only to a person who is related
to or connected to P or a charity the persons supported or might have
supported;

o the timing of the gift: whilst a gift to a charity can be made at any time,
for a person who is related or connected to P a gift will be limited to
‘customary occasions’;

o the value of the gift: the amount of the gift must not be unreasonable,
having regard to all of the circumstances and, in particular, the size of P’s
estate.

Should a deputy wish to make a gift that is beyond the scope of the authority
conferred on them (e.g., making a gift on an occasion that is not customary), they
must apply to the Court of Protection. However, this is subject to the same ‘de
minimis’ exception that applies in respect of LPAs. This allows for a deputy to
make a gift which infringes the above requirements in ‘so minor’ a way that it
would be disproportionate to expect the deputy to have to make a formal applica-
tion to the court.3*

End of the measure

29. Provide a general description of the dissolution of the measure. Think of:
who can apply; particular procedural issues; grounds and effects.

Deputies

392 Section 16(5) permits the court to confer such powers as it considers necessary or expedient to give
effect the appointment of a deputy for matters concerning property and affairs. Section 18 of the
Mental Capacity Act 2005 further stipulates that the ‘powers under section 16 as respect property
and affairs extend in particular to’, the ‘gift...of P’s property’.

393 MJ and JM v. Public Guardian [2013] EWHC 2966 (COP), para. 53.

3% Re Buckley [2013] EWHC 2965 (COP), para. 43.
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Time Limited Orders

It is possible for a deputy order to be time limited. The deputyship will cease
at the end of any time period set down in the order, unless an application is made
to the COP for an extension of the term.

Death of P

The death of the protected party (P) will mean that the deputyship comes to an
end. The deputy must notify the OPG and provide proof of death.3®> They may
also be requested by the OPG to produce a final report.

Death of the Deputy

Should a deputy die before the protected party, their executor or personal rep-
resentative must notify the OPG and the Court of Protection.??® They may be re-
quired to produce an account of the decision-making of the deputy.

The death of a deputy will bring about the end of the deputyship unless -

e  The deputy was appointed to act jointly and severally with another person
(i.e., they may make independent decisions). If this is the case, the sur-
viving deputy will continue in their role. Whereas the death of a deputy
who was appointed to act jointly with another person (i.e., they must
agree all decisions jointly) will bring about the end of the deputyship,
unless a successor deputy was named.

o Atthe time of appointing the deceased, a successor deputy was appointed
to take on the role in the event of death. In which case, the successor
deputy will assume responsibility for the protected party.

e It is considered necessary to appoint a replacement deputy to take on re-
sponsibility for P. Guidance issued by the OPG indicates that it will ad-
vise the next of kin that an application is needed or, if it looks unlikely
that an application will be made, they will advise the person’s local au-
thority adult case services so that they can take any necessary action.’"’

Retirement of the Deputy

395 OFFICE OF THE PUBLIC GUARDIAN, Public Guardian Practice Note: Notification of death, No.
02/2011, para. 7.1.

3% ibid, para. 6.1.

397 ibid, para. [9.3].
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A deputy may wish to be discharged from his role due to ill health or retire-
ment. As noted in response to question 23.f above, if a deputy wishes to be dis-
charged from his role, an application must be made to the Court of Protection. The
withdrawal of consent will not lead to the automatic termination of the depu-
tyship.3%

Recovery of Capacity

P may recover from an incapacitating illness or injury to such an extent that
they regain the capacity to make their own decisions in relation to matters covered
by the deputyship. If it is believed that a person has regained capacity, so that
deputyship is no longer required, an application will need to be made to the Court
of Protection to discharge the deputy. This will need to be supported with a capac-
ity assessment (using ‘COP3 form’) that has been conducted by a suitable practi-
tioner, such as a GP, psychiatrist, mental health professional, psychologist or
nurse.

Revocation

As stated in response to question 17, a deputy order can be revoked by the COP
if the deputy has contravened the authority conferred on them or acted contrary to
the best interests of P.

IMCA

Guidance produced by the OPG states that:

The IMCA will stop being involved in a case once the decision has been final-
ised and they are aware that the proposed action has been carried out. They will
not be able to provide on-going advocacy support to the person.3?®
Reflection

30. Provide statistical data if available.

Statistical information was provided in answer to question 3 above.

398 Cumbria County Council v. A [2020] EWCOP 38.
399 OFFICE OF THE PUBLIC GUARDIAN, Making decisions: The Independent Mental Capacity Advocate
(IMCA) service, OPG606, p. 27.
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31. What are the problems which have arisen in practice in respect of the
state-ordered measures (e.g. significant court cases, political debate, pro-
posals for improvement)? Have the measures been evaluated, if so what
are the outcomes?

See the evaluation carried out in response to questions 67 and 68 below.

SECTION IV — VOLUNTARY MEASURES

Overview

32. What voluntary measures exist in your jurisdiction? Give a brief defini-
tion of each measure.’!°

Ordinary Power of Attorney (OPA)

An OPA is a legal document in which someone (the donor) gives the authority
to another person or persons (the attorney(s)) to manage their property or financial
affairs.’!! These are primarily used in situations where a person is in hospital or
they are abroad for an extended period. An ordinary power of attorney can be used
by a donor to confer power on the attorney to deal with all of their property or
financial affairs, or it can be limited to specific matters.3'?

An OPA ceases to be valid if the donor loses capacity.®'3

Lasting Power of Attorney (LPA)

An LPA is a legal document which allows a person (known as the ‘donor’) to
confer the authority to one or more people (the attorney(s)) to make a decision on
their behalf in relation to health and welfare and/or property and financial af-
fairs.>!* The attorney(s) must make a decision in the best interests of the donor.

An LPA for health and welfare only takes effect if the donor has lost capacity
at the material time and in relation to the specific decision. In contrast, an LPA for
property and financial affairs can take effect as soon as it is registered, unless the
donor specifies that they wish it only to apply when they lose capacity.

310 Please do not forget to provide the terminology for the measures, both in English and in the original
language(s) of your jurisdiction. (Examples: the Netherlands: full guardianship — [curatele]; Rus-
sia: full guardianship —[opeka]).

311 G. SHINDLER and P. WASS, Aldridge: Powers of Attorney, 12th ed., London, Sweet & Maxwell,
2022, para. 1-06.

312 ibid, para. 2-02-2-03.

313 ibid, para. 1-02.

314 ibid.
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Enduring Powers of Attorney (EPA)

EPAs were replaced by LPAs on 1 October 2007. However, an EPA that was
created before the 1 October 2007 can still be relied on, if it was made correctly.?'

An EPA is a legal document which allows a person (known as the ‘donor’) to
confer the authority to one or more people (the attorney(s)) to make decision on
their behalf in relation to property and financial affairs. It is not capable of being
used for health and welfare matters.

Advance Decisions

An adult over the age of 18 can create an advance decision to refuse medical
treatment in the event that they lose mental capacity.3!® To be effective, an advance
decision must be valid and applicable.

Advance statements

An advance statement is a written record of the values, beliefs, or wishes of an
individual, which they desire to be taken into consideration in decisions about their
future care.’!”

33. Specify the legal sources and the legal nature (e.g. contract; unilateral
act; trust or a trust-like institution) of the measure. Please consider,
among others:

a. the existence of specific provisions regulating voluntary measures;
b. the possibility to use general provisions of civil law, such as rules gov-
erning ordinary powers of attorney.

Ordinary Powers of Attorney

The common law and the Powers of Attorney Act 1971 governs the power of
a person with capacity to establish an OPA. It had been said that the position of
the holder of an ordinary power of attorney is ‘in some ways fiduciary’,?'® and
therefore the attorney’s position is in some ways similar to that of a trustee. It is

315 ibid.

316 Mental Capacity Act 2005, ss. 24-26.

317 R. JONES and E. PIFFARETTI, Mental Capacity Act Manual, 8th ed., London, Sweet & Maxwell,
2018, para. 1-271.

318 G. SHINDLER and P. WASS, Aldridge: Powers of Attorney, 12th ed., London, Sweet & Maxwell,
2022, para. 2-13.

67



not itself a contract, and the granting is a unilateral act on the part of the donor.>"’
Nevertheless, ‘[c]ontractual duties may arise in connection with a power of attor-
ney’.*?° For example, the donor of a power of attorney ‘normally agrees to ratify
the attorney’s act under the power, and that is a matter of contract’.3?!

Lasting Powers of Attorney

Sections 9-14 of the Mental Capacity Act regulate the appointment, re-
strictions, and revocation of LPA. Schedule 1 of the MCA sets out the formalities
for creating an LPA.

Part 2 and Schedule 1 of the Lasting Powers of Attorney, Enduring Powers of
Attorney and Public Guardian Regulations 2007 supplements the provisions on
the LPA in the MCA. It prescribes the forms that must be used to create an LPA
and the process for registering it.

Enduring Powers of Attorney

Section 66 of the MCA 2005 repeals the Enduring Powers of Attorney Act
1985. It is not possible to create a new EPA, since the commencement of the MCA
2005. However, under Schedule 4 of the MCA, an EPA that was made pre-com-
mencement can still be registered and used.

Advance Decisions

Sections 24-26 of the Mental Capacity Act 2005 establish the requirements for
the effective creation of an advance decision to refuse medical treatment. The Act
also provides details of the effect of any valid and applicable of an advance deci-
sion on the liability of medical professionals for carrying out or continuing to carry
out treatment in relation to P.

Advance Statements

The MCA does not contain specific provisions that govern the use of advance
statements. However, it does suggest that an advance statement will be relevant in
the assessment of best interests. Section 4(6)(a) of the MCA 2005 provides that a
decision-maker should consider the past wishes of P, and in particular any written
statement of P when they possessed the capacity, in determining their best inter-
ests.

319 ibid, para. 1-11.
320 ibid.
321 ibid.
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34. If applicable, please describe the relation or distinction that is made in
your legal system between the appointment of self-chosen representa-
tives/support persons on the one hand and advance directives on the
other hand.

If an advance decision is created before an LPA, it will cease to be valid if the
LPA confers authority on the attorney(s) to give or refuse consent to the relevant
treatment.32? The attorney(s) will then be required to make the decision in the best
interests of the individual.

If an advance decision is created after an LPA, and refuses consent to the rel-
evant treatment, it will not be possible for the attorney(s) to consent to it.

An advance statement is not legally binding, but it may need to be considered
when an attorney is determining what is in the ‘best interests’ of the donor. In
ascertaining what is in the ‘best interests’ of a donor, an attorney is obliged to
‘consider, so far is a reasonably ascertainable...the person's past and present
wishes and feelings (and, in particular, any relevant written statement made by him
when he had capacity)’.

35. Which matters can be covered by each voluntary measure in your legal
system (please consider the following aspects: property and financial
matters; personal and family matters; care and medical matters; and
others)?

Ordinary Power of Attorney (OPA)

An ordinary power of attorney is only applicable to property and financial af-
fairs. It is not possible to confer authority in relation to health and welfare mat-
ters.>?

Lasting Power of Attorney (LPA)

An LPA can be created in relation to health and welfare and/or property and
finance.

The MCA Code of Practice states that health and welfare matters can encom-
pass decisions that relate to:

322 Mental Capacity Act 2005, s. 25(2)(b).
323 G. SHINDLER and P. WASS, Aldridge: Powers of Attorney, 12th ed., London, Sweet & Maxwell,
2022, para. 1-06.
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e medical examinations and treatment

e where the donor should live and who they should live with

e the donor’s day-to-day care, including diet and dress

e  who the donor may have contact with

e assessments for and provision of community care services

e whether the donor should take part in social activities, leisure activities,
education or training

e the donor’s personal correspondence and papers

e rights of access to personal information about the donor

e complaints about the donor’s care or treatment.3>*

The MCA Code of Practice states that property and financial affairs can en-
compass decisions that relate to:

e buying or selling property

e opening, closing or operating any bank, building society or other account

e giving access to the donor’s financial information

e claiming, receiving and using (on the donor’s behalf) all benefits, pen-
sions, allowances and rebates...

e receiving any income, inheritance or other entitlement on behalf of the
donor

e  dealing with the donor’s tax affairs

e paying the donor’s mortgage, rent and household expenses

e insuring, maintaining and repairing the donor’s property

e investing the donor’s savings

e making limited gifts on the donor’s behalf...

e paying for private medical care and residential care or nursing home fees

e applying for any entitlement to funding for NHS care, social care or ad-
aptations

e using the donor’s money to buy a vehicle or any equipment or other help
they need

e repaying interest and capital on any loan taken out by the donor.3?*

Enduring Power of Attorney (EPA)

An EPA was limited to decisions that concern the property and financial affairs
of the donor. It could not be used for personal welfare decisions, in contrast to the
LPA that replace them.

324 DEPARTMENT OF CONSTITUTIONAL AFFAIRS, Mental Capacity Act 2005: Code of Practice, London,
The Stationery Office, 2007, para. 7.21
325 ibid, para. 7.36.
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Advance Decision

An advance decision can only cover a refusal of medical treatment. 1t is not
possible to create an advance decision to refuse ‘basic or essential care’.3?® The
MCA Code of Practice defines such care as anything that is necessary to keep an
individual comfortable, which includes providing them with warmth, shelter,
maintaining cleanliness, or offering them food or drink by mouth. However, this
does not apply to Artificial Nutrition and Hydration which is recognised as a form
of ‘medical treatment’. The rationale for this is that ANH is something that ‘by-
passes the natural mechanisms that control hunger and thirst and requires clinical

monitoring’.3?

Start of the measure
Legal grounds and procedure
36. Who has the capacity to grant the voluntary measure?
oPA
A donor can create an OPA if, at the time of making it, they:
e Are over the age of 18 (the status of powers granted by minors be-
ing in some doubt);*?® and

e Have the mental capacity to make an OPA.

An OPA will only remain effective as long as the donor retains the capacity to
make decisions for themselves. It will cease to have effect as soon as the donor
loses capacity.

EPA

A donor was required to have capacity at the time they made an EPA, for it to
be valid. In Re K; Re F it was held that, for a person to have the requisite capacity,
they needed to understand the nature and effect of the power, which included un-
derstanding that -

326 ibid, para. 9.28.

327 ibid, para. 9.26.

328 G. SHINDLER and P. WASS, Aldridge: Powers of Attorney, 12th ed., London, Sweet & Maxwell,
2022, para. 3-07.
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e the attorney will be able to assume complete authority over the donor’s
affairs (if such be the terms of the power);

e the attorney will in general be able to do anything with the donor’s prop-
erty which the donor could have done (if such be the terms of the power)

o the authority will continue if the donor should become mentally incapable

e if he should be or become mentally incapable, the power will be irrevo-
cable without confirmation by the court.*?

It was further confirmed in Re K; Re F that a donor could have the capacity to
make an EPA, whilst being incapable of managing his affairs by reason of a mental
disorder.

LPA
A donor is able to create an LPA if, at the time of creating it, they:

e Are over the age of 18 and
e Have the mental capacity to make an LPA and
e Are not bankrupt (for property and financial affairs LPAs)33°

The test of capacity for an LPA is established under the Mental Capacity Act
2005. As identified in response to question 8, this requires the person to able to
understand, retain, use or weigh the information that is relevant to executing an
LPA. In this context, the relevant information has been identified by the Court of
Protection as including:

e  The effect of the LPA.

e Who the attorneys are.

e The scope of the attorneys' powers and that the MCA 2005 restricts the exer-
cise of their powers.

e  When the attorneys can exercise those powers, including the need for the LPA
to be executed before it is effective.

e The scope of the assets the attorneys can deal with under the LPA.

e The power of the donor to revoke the LPA when he has capacity to do so.

e The pros and cons of executing the particular LPA and of not doing so.3!

Advance Decisions

32911988] Ch 310.

330 Section 13(3) establishes a financial LPA will cease to be effective if the donor becomes bankrupt,
whether before or after registration.

3! The Public Guardian v. RI & Ors. [2022] EWCOP 22, para. 16.
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A person is able to create an advance decision if, at the time of making it, they
are:

e  Over the age of 18; and
e Have the mental capacity to make an advanced decision about treat-
ment.33?

The test of capacity for an advance decision is governed by the Mental Capac-
ity Act 2005. This requires the person to able to understand, retain, use or weigh

the information that is relevant to creating an advance decision.

Advance Statements

S4(6)(a) of the MCA 2005 stipulates that decision-maker should consider, as
far is reasonably practicable, the past and present wishes of P. This can include the
wishes of P who lacks capacity. However, as noted in response to questions 33
and 34, a particular emphasis is placed on written statements that are made by the
person whilst they had capacity. The explanatory notes to the MCA 2005 suggest
that where such statements are ‘well-thought out and considered, they are likely
to carry particular weight for the purposes of best interests determinations’.33* In
this respect, it may be that evidence of mental capacity at the time of making the
statement will mean it treated with more weight in the assessment of best interests.

37. Please describe the formalities (public deed; notarial deed; official regis-
tration or homologation by court or any other competent authority; etc.)

for the creation of the voluntary measure.

Ordinary Power of Attorney

An OPA under the Powers of Attorney Act must be ‘executed as a deed’
(s1(1)). To be executed as a deed, the following formalities must be satisfied under
the Law of Property (Miscellaneous Provisions) Act 1989:

e It must be in writing;
e It must be signed;**

332 Mental Capacity Act 2005, s. 24(1)(a).
333 Explanatory Notes to the Mental Capacity Act 2005, Crown, 2005, para. 32.
334 Law of Property (Miscellaneous Provisions) Act 1989, s. 1(3)(a).
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e It must be signed by the donor in the presence of a witness who attest the
signature,®® or in the presence of two witnesses where it is signed under the
direction of the donor;33¢

e It must be clear on the face of the document that it is intended to be a deed;>*’

e It must be ‘delivered as a deed’.**® This does not require the transfer of pos-
session of the deed, but requires that the donor evidences an intention to be

bound by the deed.>**

Enduring Power of Attorney

It is no longer possible to create an EPA, but if it was executed prior to 1 Oc-
tober 2007, it can still be used if it complies with the relevant requirements. An
instrument which purports to create an EPA must be in a prescribed form,3*° be
executed in the prescribed manner,**!' and incorporate the prescribed explanatory
information.34?

Lasting Power of Attorney

An LPA must comply with the formalities set out in the Mental Capacity Act

and associated regulations.>*

An LPA must be created via a prescribed form. There are separate forms for
health and welfare (LP1H) and property and financial affairs (LP1F). An applica-
tion must include:

A) A signed statement by the donor that they understand the prescribed in-
formation that concerns the nature and effect of an LPA.

B) A signed statement by the attorney that they have read the prescribed in-
formation and understand the nature of their duties

C) The names of up to five people (not any of the attorneys) who should be
notified about an application to register the LPA, or that there is no-one
that the donor wishes to be told

335 Law of Property (Miscellaneous Provisions) Act 1989, s. 1(3)(a)(i).

3¢ Law of Property (Miscellaneous Provisions) Act 1989, s. 1(3)(a)(ii).

37 Law of Property (Miscellaneous Provisions) Act 1989, s. 1(2)(a).

338 Law of Property (Miscellaneous Provisions) Act 1989, s. 1(3)(b).

339 Bibby Financial Services Ltd. v. Magson [2011] EWHC 2495 (QB).

340 Mental Capacity Act 2005, sch. 4, para. 2(1)(a); Enduring Powers of Attorney (Prescribed Form)
Regulations 1990.

341 Mental Capacity Act 2005, sch. 4, para. 2(1)(b).

342 Mental Capacity Act 2005, sch. 4, para. 2(1)(c).

3% Lasting Powers of Attorney, Enduring Powers of Attorney and Public Guardian Regulations 2007.
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D) A certificate completed by an independent third party (either someone
who has known the donor personally for two years or a person with the
relevant skills to make the assessment) that in their opinion:

a. The donor understands the purpose and scope of the LPA

b. That nobody used force or undue pressure to trick or force the
donor to make the LPA

c. There is nothing to prevent the LPA from being created.

Advance Decisions

An advance decision, except for refusals of life-sustaining treatment, does not

have to conform to a prescribed format, and it can be made verbally.3*

An advance decision will not apply to life-sustaining treatment unless it is ver-

ified by a statement confirming that the decision is to apply to that treatment even
if life is at risk.>* That statement must further comply with the following formal-
ities -

38.

It must be in writing; 346

It must be signed by P or another person in the presence and under the direc-
tion of P;37

It must be witnessed,**® and the witness must sign, or acknowledge his signa-
ture, in P’s presence (d)).>*’

Describe when and how the voluntary measure enters into force. Please

consider:

a. the circumstances under which voluntary measure enters into force;

b. which formalities are required for the measure to enter into force
(medical declaration of diminished capacity, court decision, admin-
istrative decision, etc.)?

c¢. who is entitled to initiate the measure entering into force?

d. is it necessary to register, give publicity or any other kind of notice
of the entry into force of the measure?

OPA

34 DEPARTMENT OF CONSTITUTIONAL AFFAIRS, Mental Capacity Act 2005: Code of Practice, London,

The Stationery Office, 2007, para. 9.10.

35 Mental Capacity Act 2005, s. 25(5)(b).
346 Mental Capacity Act 2005, s. 25(6)(a).
347 Mental Capacity Act 2005, s. 25(5)(b).
348 Mental Capacity Act 2005, s. 25(5)(c).
3% Mental Capacity Act 2005, s. 25(5)(d).
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An OPA will take effect immediately or from the date specified in the deed. It
will continue to be effective for the period that the donor stipulates and retains

capacity.

Lasting Power of Attorney

An LPA must be registered with the Office of the Public Guardian.’>® An LPA
will not enter into force until it has been registered. It can be registered by a donor
whilst they still possess capacity, or by the attorney(s) at any point.

An LPA for health and welfare will take effect only if the donor has lost ca-
pacity at the material time and in relation to the matters covered by the LPA. An
LPA for property and financial affairs can take effect as soon as it is registered,
unless the donor specifies in the instrument that they wish it only to apply when
they lost capacity.

Prior to registering the LPA, a form must be sent to all person who were listed
in the LPA as persons to notify.*! Those notified are given a period of three weeks
in which to raise any objections.>?

The MCA Code of Practice recommends the registration of an LPA soon after
the donor makes it, rather than wait until P begins to lose capacity. This is in order
to avoid a period in which P is incompetent and the attorney(s) are unable to act
under it.%3

Enduring Power of Attorney

Unlike an LPA, an EPA could ‘take full effect before registration if the donor
retains mental capacity’.3** But ‘[w]hen the donor loses mental capacity, the attor-
ney’s authority is suspended pending registration, with minor exceptions’.?%

Advance Decisions

350 Lasting Powers of Attorney, Enduring Powers of Attorney and Public Guardian Regulations 2007.

351 Mental Capacity Act 2005, sch. 1, para. 6(1)-(2).

352 Lasting Powers of Attorney, Enduring Powers of Attorney and Public Guardian Regulations 2007,
r. 14Q2).

353 DEPARTMENT OF CONSTITUTIONAL AFFAIRS, Mental Capacity Act 2005: Code of Practice, London,
The Stationery Office, 2007, para. 7.15.

3% G. SHINDLER and P. WASS, Aldridge: Powers of Attorney, 12th ed., London, Sweet & Maxwell,
2022, para. 16-01.

3% ibid, para. 16-03.
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An advance decision entitles a person to refuse medical treatment in advance
of losing capacity. There is no formal process for registering an advance decision
and no requirement for a court or administrative body to pronounce on its validity.
However, it is possible for the Court of Protection to make a declaration as to the
existence, validity, or applicability of an advance decision where there is signifi-
cant doubt about these matters.3%

An advance decision has the same effect as if P had capacity to refuse to con-
sent to the treatment, and they had withheld that consent.*>” This has implications
for the legal liability of healthcare professionals who are proposing to carry out or
are continuing to carry out medical treatment. A healthcare professional will incur
liability if, despite being satisfied that there exists a valid and applicable advance
decision, they proceed to treat P. However, they will be protected from liability if
they are not satisfied that an advance decision exists, is valid, and is applicable to

the circumstances.?®

A healthcare professional can also avoid liability for failing to provide treat-
ment if they reasonably believe that a valid and applicable advance decision to
339 A person must have capacity to refuse treatment at the
time of making the statement if it is to be valid and applicable.3¢°

refuse treatment exists.

There must be proof of an advance statement refusing treatment by the patient.

An advance decision is not valid if the patient -

e has withdrawn the decision at the time he had capacity to do so;¢!

e has, under a lasting power of attorney created after the advance decision
was made, conferred authority on the donee[s] to give or refuse consent
to the treatment to which the advance decision relates;3%? or

e has done anything else clearly inconsistent with the advance decision re-
maining his fixed decision.?¢?

An advance decision is not applicable to the treatment if —

e the patient has capacity at the material time;*%

3% Mental Capacity Act 2005, s. 26(4).
357 Mental Capacity Act 2005, s. 26(1).
358 Mental Capacity Act 2005, s. 26(2).
3% Mental Capacity Act 2005, s. 26(3).
360 Mental Capacity Act 2005, s. 24(1).
361 Mental Capacity Act 2005, s. 25(2)(a).
362 Mental Capacity Act 2005, s. 25(2)(b).
36 Mental Capacity Act 2005, s. 25(2)(c).
364 Mental Capacity Act 2005, s. 25(3).
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e the treatment is not the treatment specified in the advance decision;3%

e any circumstances specified in the advance decision are absent;*% or

o there are reasonable grounds for believing that circumstances exist which
P did not anticipate at the time of the advance decision and which would
affected his decision had he anticipated them.3¢

Appointment of representatives/support persons

39. Who can be appointed representative/support person (natural person,

public institution, CSQ’s, private organisation, etc.)? Please consider:

a. what kind of requirements does a representative/support person
need to meet (capacity, relationship with the grantor, etc.)?

b. what are the safeguards as to conflicts of interests?

c. can several persons be appointed (simultaneously or as substitutes)
as representative/support person within the framework of one single
measure?

OPA

The donor of an ordinary power of attorney generally has ‘complete freedom
of choice in deciding who shall act as his attorney’ and ‘the law does not take any
special steps to restrict the capacity to act as an attorney to those who might be
considered suitable’.3®® More than one person can be appointed as an attorney,
whether jointly or jointly and severally.*® An ordinary power of attorney is a form
of agency, and agents generally owe fiduciary duties to their principals.’’® The
basic position is that:

A fiduciary must act in good faith; he must not make a profit out of his [posi-
tion]; he must not place himself in a position where his duty and his interest may
conflict; he may not act for his own benefit or the benefit of a third person without
the informed consent of his principal.”!

LPA

365 Mental Capacity Act 2005, s. 25(4)(a).

3 Mental Capacity Act 2005, s. 25(4)(b).

37 Mental Capacity Act 2005, s. 25(4)(c).

3% G. SHINDLER and P. WASS, Aldridge: Powers of Attorney, 12th ed., London, Sweet & Maxwell,
2022, para. 4-01.

3% ibid, para. 4-03.

370 J. MCGHEE et al, Snell’s Equity, 34th ed., London, Sweet & Maxwell, 7-004.

3 Bristol & West Building Society v. Mothew [1998] Ch 1, 18.
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Under section 10 of the MCA 2005, an attorney must be 18 years or over. An
attorney for health and welfare can be an individual. An attorney for property and
financial affairs can either be an individual or a trust corporation. Similar rules are
applicable to existing EPAs.3”> As regards LPAs, a distinction is drawn in guid-
ance between a professional and a lay attorney.?”> A professional attorney is some-
one who is paid for their services or holds relevant professional qualifications. In
contrast, a non-professional attorney is usually a family member or friend who is
unpaid.

An appointment of an attorney under an LPA will cease to be effective,
whether before or after registration, in the event that -

1. the attorney loses capacity;

2. they become bankrupt or a trust corporation is dissolved;3"

3. amarriage or civil partnership is annulled or dissolved between the donor
and the attorney (unless the donor has specified that the power of the
attorney should not be terminated in these circumstances).

It is possible for two or more people to be appointed to act as an attorney.’’> A
donor can also name a person to replace the attorney where an event occurs that
results in the end of the appointment.3’® If a donor creates an LPA for health and
welfare and an LPA property and finance, they may name the same person to be
an attorney for both.

Advance Decisions

Not applicable — as this does not concern the appointment of a representa-
tive/support person.

Advance Statements

Not applicable — as this does not concern the appointment of a representa-
tive/support person.

During the measure

372 Mental Capacity Act 2005, sch. 4, para. 2.

373 OFFICE OF THE PUBLIC GUARDIAN, Practice Note: Agreeing to Act as a Professional Attorney, PN1,
2017.

374 Mental Capacity Act 2005, s. 10(2).

375 Mental Capacity Act 2005, s. 10(3).

376 Mental Capacity Act, s.10(8)(b).

79



Legal effects of the measure

40. To what extent is the voluntary measure, and the wishes expressed within
it, legally binding?

OPA

We have seen that the scope of a power of attorney is determined by construc-
tion of the power, and that the act of an attorney is invalid if it exceeds that power.

LPA
Wishes in an LPA

The MCA provides for a donor to impose ‘restrictions or conditions’ on the
authority of the attorney.’”” An example of a restriction would be limiting the
range of decisions that an attorney could make (e.g., specifying that an attorney
for property and finance does not have the authority to make gifts). A condition
might include stipulating a particular procedure that must be followed in the exer-
cise of the power by the attorney (e.g., requiring the attorney to keep and submit
annual accounts to an accountant).

In the original version of the LPA form, there was a section for the donor to
stipulate any ’conditions or restrictions’ which an attorney would be required to
follow. However, the current version replaced this with a section for including
‘instructions’. This departure from the statutory language has been criticised by
the COP as misleading, as an ‘instruction’ has a wider meaning than a ‘restriction
or condition’.3” There have been calls for the drafters to revise the wording to
avoid any confusion as to what sorts of provisions are capable of being effective
as part of an LPA.

In addition to a section for including ‘instructions’, there is a space in the LPA
form for a donor to express their ‘preferences’. Whilst an ‘instruction’ is a binding
condition that is expressed in mandatory terms, a preference is a statement of his
wishes that are precatory in nature. In relation to ‘preferences’, the LPA will be
treated as ‘a written statement of wishes’ that an attorney would be required to
consider pursuant to s4(7) of the MCA when making a decision that is in the best
interests of the donor.

377 Mental Capacity Act 2005, s. 9(4)(b).
378 Re DA and VP [2018] EWCOP 26, para. 9.
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It is important to note that whilst the donor is given an opportunity to include
provisions, either mandatory or precatory in nature, these are reviewed by the OPG
prior to registration. Schedule 1 of the MCA establishes that the Public Guardian
must apply to the COP if it appears to him that the instrument contains a provision
which would be ineffective as part of an LPA or would prevent the instrument
from operating as a valid LPA.3"° It is unable to register the LPA until the COP
has made a determination on the matter. It is open to the COP to decide whether a
specific provision should be severed or that the LPA should not be registered.

The COP has recognised a number of provisions that will need to be severed,
as they would by ineffective as part of an LPA. In most cases, these provisions
will be expressed in mandatory terms (i.e. as ‘instructions’), and they will seek to
extend the attorney’s authority to act beyond the limitations that are contained in
the MCA 2005 or are contrary to the general law. Examples include -

1. A provision that purports to authorise an attorney to make gifts that go
beyond the limits in section 12 of the MCA;

2. A provision that purports to authorise an attorney to consent to marriage
or sexual relations on their behalf in contravention of section 27 of the
MCA;

3. A provision that purports to authorise the attorney to make or change a
will, which is a power reserved for the COP;38

4. A provision that purports to authorise an attorney for health and welfare
to be able to make decisions when they lack physical capacity but do
possess the mental capacity. This would contravene section 11 of the
MCA, which provides that decisions may not be made in circumstances
other than those where the donor lacks, or is reasonably believed to lack,
mental capacity.

5. A provision that purports to authorise the attorney to act in a manner that
is inconsistent with the general law (e.g., an instruction to end the donor’s
life or assist in that process).®!

It is also the case that the authority conferred on an attorney by the donor is
subject to the ‘best interests’ principle.’¥? This can preclude the donor from includ-
ing a mandatory provision (an ‘instruction’) if this would inhibit the attorney from
properly making a best interests decisions. This was the case in Re Various Lasting
Powers of Attorney, which related to provisions in various LPAs that sought to
oblige the attorney to use the funds of the donor to benefit someone other than the

37 Mental Capacity Act 2005, sch. 1, para. 11(3)(a).

3% Re Cranston (unreported, 18.02.2011).

381 public Guardian v. DA & Ors. [2018] EWCOP 26, para. 27.
382 Mental Capacity Act 2005, s. 9(4)(a).
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donor.*® The case concerned various provisions that sought to benefit others,
which did not constitute gifts within the meaning of section 12 of the MCA. It
concerned provisions that sought to oblige the attorney to provide support to an-
other, which were based on a sense of obligation on the part of the donor. For
example, in one LPA form it was stipulated that the attorney was required to en-
sure that the needs of the donor’s daughter were taken care of. Senior Judge Hilder
held that a provision such as this, which was phrased in mandatory terms, would
be incompatible with the best interests principle. This is because the wish to ben-
efit another is only something that must be considered and must be weighed in any
best interests decision. However, those wishes will not always prevail. There may
arise circumstances where it will not be in the best interests of the donor to give
effect to their wish to benefit another. This may be the case where, for example,
the funds of the donor are diminished to the extent that it is no longer possible to
protect the individual interests of the donor and also confer a benefit on another in
line with the wishes expressed in the LPA. It must be possible, in these circum-
stances, for an attorney to disregard the desire to benefit someone else, if they are
to act in the best interests of the donor.

The decision in Re Various Lasting Powers of Attorney makes it clear that a
desire to benefit someone else will be ineffective as part of an LPA if it is ex-
pressed in mandatory terms. However, it can be included in an LPA if it is ex-
pressed in precatory terms, such that it is only a wish that the attorney will be
expected to consider (but not to necessarily follow) in determining best interests.

As the preceding discussion suggests, there may be less need to sever certain
provisions, if they are framed in precatory terms i.e., they are framed as a wish
that should be considered in the determination of best interests. However, there
are situations where the COP will conclude that even a provision that is precatory
in form should be severed. This is the case where, for example, a donor expresses
a desire for the attorney to do something unlawful e.g., stipulating that they would
like to be euthanised or to be assisted to die.’** Even where a desire is expressed
as being conditional on a change in the law, it will be ineffective (e.g., stipulating
that they would like to be euthanised or to be assisted to die if the law should
change to allow this).3® Due to the impossibility of predicting what the future
changes in the law might entail, it is considered likely to cause uncertainty and
confusion to treat them as valid.

Advance Decisions

38312019] EWCOP 40.
3% Re DA [2018] EWCOP 26, para. [27]
385 ibid, para. [29]
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An advance decision to refuse treatment that is valid and applicable to a treat-
ment must be respected. A person will incur liability if they carry out or continue
to carry out treatment where they are satisfied that an advance decision exits that
is valid and applicable to the treatment.

An advance decision can be withdrawn,*®¢ or displaced by an LPA.**’ It can
also be invalidated if P has ‘done anything else’ (other than withdrawal or granting
an LPA) which is ‘clearly inconsistent’ with the advance decision remaining his
‘fixed decision’.3®® Thus, any wish expressed in an advance decision that P does
not want to receive treatment will not need to be respected in the event that they
have done something which renders the advance decision invalid, by virtue of sec-
tion 25(2)(c). The most detailed consideration of section 25(2)(c) was provided by
Poole J in Re PW (Jehovah’s Witness: Validity of Advance Decision),*® where he
indicated that:

e An advance decision can be rendered invalid by things done either before
or after P loses capacity to make a decision about the relevant treatment.
As such, a person who lacks capacity, but is still able to express their
wishes and feelings, can do a thing that renders the advance decision no
longer valid.

e Something that is ‘done’ by P to render an advance decision no longer
valid includes actions, but also words whether written or spoken.

e Tobe ‘clearly inconsistent’, it is not enough that something was done that
was ‘arguably’ inconsistent, or only ‘might’ be inconsistent. It is not for
the court (or the decision-maker) to ‘strain’ to find something done which
is inconsistent with the advance decision.

e It is not enough that P has done something clearly inconsistent with the
advance decisions, as something done must be inconsistent with it re-
maining P’s fixed decision. Where actions or words indicates a fluctuat-
ing adherence to an advance decision, this may well indicate that it is no
longer their ‘fixed’ decision.

Re PW (Jehovah’s Witness: Validity of Advance Decision) was concerned with
the validity of an advance decision of a Jehovah’s Witness to refuse a blood trans-
fusion. She was in a perilous condition in hospital and, without a blood transfusion,
there was a risk of death at any time.

3% Mental Capacity Act 2005, s. 25(2)(a).
387 Mental Capacity Act 2005, s. 25(2)(b).
3% Mental Capacity Act 2005, s. 25(2)(c).
389120211 EWCOP 52.
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Poole J had to consider whether P had done something inconsistent with her
advance decision remaining her fixed decision. He was satisfied, on the balance
of probabilities, that she had done things that were clearly inconsistent:

e  She had created an LPA authorising her children to make decisions about
her health and welfare, save for refusal or consent to life-sustaining treat-
ment, on her behalf. It had not been argued that this had the effect of
displacing the advance decision under section 25(2)(b), as it did not apply
to life-sustaining treatment. However, it was recognised as something
done that was clearly inconsistent with the advance decision. This is be-
cause she had given authority to her children, who she knew to be hostile
to Jehovah’s Witnesses, the authority to give or refuse consent to blood
transfusions in relation to non life-sustaining treatment.

o  She had requested the removal of a ‘Do Not Resuscitate’ notice, without
qualification and without telling her children or, to their knowledge, her
clinicians, about the advance decision or that she would refuse a blood
transfusion.

o  She had expressed wishes that were inconsistent with the advance deci-
sion whilst she lacked capacity. These carried more weight than other
occasions where she stated that she did not want treatment, given that
they were expressed with more clarity of thought and were not formulaic
responses. Even if the contradictory assertions were to carry equal
weight, this would indicate that the advance decision was no longer her
“fixed’ decision.

Advance Statements

As discussed in relation to question 34, an advance statement is an expression
of the wishes, feelings, beliefs and/or values of P whilst they possess capacity.
These are not legally binding on the decision-maker, but they must be ‘consid-
ered’, as far as they are ‘reasonably ascertainable’, in any determination of the best
interests of P.

41. How does the entry into force of the voluntary measure affect the legal
capacity of the grantor?

OoPA

An OPA remains valid only for so long as the donor retains capacity. Thus,
although the attorney has the authority to act in the grantor’s name within the scope
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of the power, the legal capacity of the donor must be formally intact for the power
to remain valid.

LPA
Personal Welfare

A personal welfare LPA will have effect only if the person loses mental capac-
ity. Section 11(7)(a) of the MCA 2005 further stipulates that that the authority
conferred on an attorney ‘does not extend to making such decisions in circum-
stances other than those where P lacks, or the donee reasonably believes that P
lacks, capacity’. This is similar to the restrictions on the powers of a court-ap-
pointed deputy under section 20(1) of the MCA 2005 (see the answer to section
24 above). P may retain to capacity to make decisions on some welfare matters,
even if they are unable to do so in relation to others. They may also, due to fluctu-
ating capacity, be able to make decisions at certain points in time, but require the
attorney to make decisions on other occasions.

The attorney is also required to act in accordance with the principles contained
in section 1 of the MCA when considering whether P has the capacity to make the
decision in relation to the matter.3*® That means they are required to they are re-
quired to assume that P has the capacity in relation to the matter unless it is estab-
lished that he lacks capacity, that P is not to be treated as unable to make a decision
unless all practicable steps to help him to do so have been taken without success,
and that a person is not to be treated as unable to make a decision merely because
he makes an unwise decision.

Property and Financial Affairs

Once an LPA is registered, the attorney has the authority to make decisions on
behalf of the donor in relation to property and financial affairs even if the donor
still has capacity. This is unless the donor stipulates in the LPA document that they
do not want the LPA to take effect until they lose capacity. This does not preclude
the donor from making financial decisions for themselves while they have capac-

ity.

We have seen that an EPA could enter into force before the donor lost capacity,
but in such circumstances the donor would not inherently lose legal capacity.

Advance Decisions

3Mental Capacity Act 2005, s. 4.
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An advance decision is an instrument that enables a P with capacity to refuse
consent to treatment in the future, in the event that they lose the capacity to make
the decision. If an advance decision is valid and applicable to the circumstances,
it has the same effect as if the person had made it, and had the capacity to make it,
at the time when the decision about treatment arises.

It is important to emphasise a number of ways in which P is not prevented from
exercising their autonomy after the making of an advance decision, which were
discussed in relation to question 38 above.

Powers and duties of the representative/support person

42. Describe the powers and duties of the representative/support person:

a. can the representative/support person act in the place of the adult,
act together with the adult or provide assistance in:
e property and financial matters;
e  personal and family matters;
e care and medical matters?

b. what are the criteria for decision-making (e.g. best interests of the
adult or the will and preferences of the adult)?

c. is there a duty of the representative/support person to inform and
consult the adult?

d. is there a right to receive remuneration (how and by whom is it pro-
vided)?

OoPA

It has been seen that the scope of an ordinary power of attorney is effectively
limited to property and financial matters. Beyond that, ‘[t]he acts that a power of
attorney authorises the attorney to do is a question of construction of the docu-
ment’ conferring the power, and an attorney’s act is prima facie invalid if it ex-
ceeds the scope of the power.3*! It has been said that while ‘[a]n unpaid attorney
need not do anything’ in a positive sense, ‘[a]n attorney for reward has an obliga-
tion to carry out any duties which he undertakes to perform, and is liable for non-
feasance’.>? The attorney has the full right to act within the scope of his power on
behalf of the donor. While ‘[a] power of attorney often contains an undertaking by

the donor to ratify what the attorney does or purports to do under the power’,*

31 G. SHINDLER and P. WASS, Aldridge: Powers of Attorney, 12th ed., London, Sweet & Maxwell,
2022, para. 2-01.

32 ibid, para. 10-02.

3% ibid, para. 5-10.
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this should not be necessary where the act was done within the scope of the power.
According to a leading practitioner work:

...1t is accepted practice, e.g. for professional attorneys to pay their own fees
from the donor’s estate, without express authority in the power—yet it is assumed
that he cannot make voluntary payments in his own favour.3%*

LPA

According to the MCA Code of Practice, an attorney is required to carry out
the following duties when performing their role:

o follow the Act’s statutory principles...

e make decisions in the donor’s best interests

e have regard to the guidance in the Code of Practice

e only make those decisions the LPA gives them authority to make.’*

The MCA Code of Practice further stipulates that an attorney is an agent of the
donor, which entails certain legal duties under the law of agency.**® The MCA
Code of Practice refers to the some of the other duties imposed on an attorney:

e To apply certain standards of with due care and skill (duty of care)*’

e To carry out the donor’s instructions

e To not take advantage of their situation and benefit themselves (fiduciary
duty)

e To not delegate duties unless authorised to do so

e To actin good faith

e To respect the person’s confidentiality

e To comply with the directions of the Court of Protection.

e To not give up the role without telling the donor and the court

For property and financial affairs LPAs:

e To keep accounts

34 ibid, para. 2-13.

395 DEPARTMENT OF CONSTITUTIONAL AFFAIRS, Mental Capacity Act 2005: Code of Practice, London,
The Stationery Office, 2007, para. 7.52.

3DEPARTMENT OF CONSTITUTIONAL AFFAIRS, Mental Capacity Act 2005: Code of Practice, London,
The Stationery Office, 2007, para. 7.58.

37A professional attorney is someone who will be held to a higher standard of care: ibid, para. 7.59;
OFFICE OF THE PUBLIC GUARDIAN, Practice Note: Agreeing to Act as a Professional Attorney,
PN1, 2017.
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e To keep the person’s money and property separate from own finances.**

Someone who is appointed under an LPA is entitled to make decisions within
the scope of their authority on behalf of the donor. However, in relation to health
and welfare LPAs, an attorney is only able to make the decision if P lacks, or the
attorney reasonably believes that P lacks, capacity.*® As is the case with deputies
(see the responses to questions 24 and 25), an attorney should take practical steps
to support the donor to make the decision for themselves, only proceeding to make
a best interests decision if they conclude that the donor lacks capacity. As part of
a best interests decision, it is necessary for the attorney to support the donor to
participate (‘so far as reasonably practicable’) and to consider the wishes of the
donor (‘so far as reasonably ascertainable’).

The attorney is required to act in the best interests of the donor.4%

Remuneration

Guidance produced by the Office of the Public Guardian indicates that an at-
torney is entitled to charge for services only when the donor includes an instruction
specifying payments in the LPA.*!

It has been suggested by John Thurston that if a donor appoints a professional
as an attorney, this entails an implied power of the attorney to be paid.**> However,
a practice note (PN1) provided by the OPG suggests this is not the case, and that
a professional attorney will not be entitled to charge for services if the LPA is
silent on the matter.

An example of a standard charging clause for a professional attorney is:

I wish my professional attorneys to be paid the standard solicitor rate as set by
[state the name of a relevant professional organisation here].4%

3%ibid, para. 7.58.

3Mental Capacity Act 2005, s. 11(7)(a).

40Mental Capacity Act, s. 9(4)(a).

401 OFFICE OF THE PUBLIC GUARDIAN, Practice Note: Agreeing to Act as a Professional Attorney, PN1,
2017.

402 3. THURSION, A Praciitoner's Guide to Powers of Atorney, ¢y e, L ondon, Bloomsbury, 2016 ) 72

403 OFFICE OF THE PUBLIC GUARDIAN, ‘Form LP12 Make and register your lasting power of attorney:
a guide (web version)’, 2022, <https://www.gov.uk/government/publications/make-a-lasting-
power-of-attorney/lp12-make-and-register-your-lasting-power-of-attorney-a-guide-web-ver-
sion> accessed 31.08.2022.
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It will be less common for a lay attorney, such as a family member or friend,
to be paid any remuneration. However, a donor is able to include a charging clause,
which the guidance suggests will usually be in the form of a yearly payment.

An example of a standard charging clause for a lay attorney is:

Each attorney must be paid a single fee of £1,000 each year, the payment to be
made on 20 December each year. The fees will stop when my estate drops to £[fill
in amount].4%4

If the LPA does not itself give the attorney the authority to charge for his ser-
vices, they can apply to the Court of Protection for directions under section
23(3)(c) of the MCA, whereby the court can authorise an attorney’s remuneration.

43. Provide a general description of how multiple representatives/support
persons interact, if applicable. Please consider:

a. if several voluntary measures can be simultaneously applied to the
same adult, how do representatives/support persons, appointed in
the framework of these measures, coordinate their activities?

b. if several representatives/support persons can be appointed in the
framework of the same voluntary measure how is the authority dis-
tributed among them and how does the exercise of their powers and
duties take place (please consider cases of concurrent authority or
joint authority and the position of third parties)?

oPA

It has been seen that an OPA has effect only while a donor retains capacity,
while an LPA concerning property and financial affairs can in principle come into
effect whether or not the donor retains capacity. It has been said that ‘[a] donor
does not necessarily revoke an earlier power of attorney by granting another
one’ 403

It has been seen that more than one person can hold an OPA jointly, whether
or not severally. In circumstances where an attorney is obliged to act jointly but
fails to do so, it is significant that ‘[a] third party is...deemed to know of a limit
on the attorney’s power of which he was given the opportunity to learn, even

though he did not avail himself of that chance’.*%

404 ibid.

405 G. SHINDLER and P. WASS, Aldridge: Powers of Attorney, 12th ed., London, Sweet & Maxwell,
2022, [7-19].

406 ibid, para. 12-13.
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LPA

A donor is able to appoint two or more attorneys in the same instrument and
they can specify whether they should act ‘jointly’, ‘jointly and severally’, or
‘jointly in respect of some matters and jointly and severally in respect of others’.*0?

The MCA Code of Practice states that -

e Joint attorneys must always act together. All attorneys must agree deci-
sions and sign any relevant documents.

e Joint and several attorneys can act together but may also act inde-
pendently if they wish. Any action taken by any attorney alone is as valid
as if they were the only attorney.

The donor may want to appoint attorneys to act jointly in some matters but
jointly and severally in others. For example, a donor could choose to appoint two
or more financial attorneys jointly and severally. But they might say then when
selling the donor’s house, the attorneys must act jointly.*%8

A donor of an LPA can choose a replacement attorney to take over in certain

circumstances.*%

44. Describe the interaction with other measures. Please consider:

a. if other measures (state-ordered measures; ex lege representation)
can be simultaneously applied to the same adult, how do the repre-
sentatives/support persons, acting in the framework of these
measures, coordinate their activities?

b. if other measures can be simultaneously applied to the same adult,
how are third parties to be informed about the distribution of their
authority?

See the responses to questions 36 and 56.
Safeguards and supervision
45. Describe the safeguards against:

a. unauthorised acts of the adult and of the representative/support per-
son;

407 Mental Capacity Act 2005, s. 10(4).

408 DEPARTMENT OF CONSTITUTIONAL AFFAIRS, Mental Capacity Act 2005: Code of Practice, London,
The Stationery Office, 2007, paras. 7.11-12.

409 Mental Capacity Act 2005, s. 10(8).
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b. ill-conceived acts of the adult and of the representative/support per-
son;
c. conflicts of interests
Please consider the position of the adult, contractual parties and third parties.

OPAs

See the answers to questions 42 and 46.
LPAs

Statutory Limitations:

Life Sustaining Treatment

The MCA requires a donor of an LPA for health and welfare to expressly con-
fer authority on the attorney to give or refuse consent to life-sustaining treatment.
410 If they do not, then the attorney will be limited to making decisions only in
regards to treatment that is not life-sustaining.

Restraint

The MCA imposes limitations on health and welfare attorneys in relation to
restraint (in section 11), which are essentially the same as those imposed on a dep-
uty (section 20) or a person that is involved in the care of treatment of P (section
6).

A welfare attorney is precluded from doing an act that is intended to restrain
P, unless the following three conditions are satisfied:

o That P lacks, or the attorney must reasonably believe that P lacks, capac-
ity in relation to the matter

e That the attorney reasonably believes that it is necessary to restrain P to
prevent harm to P

e That the act is a proportionate response to the likelihood of P suffering
harm and the seriousness of that harm.*!!

See the response to question 28 on the meaning of restraint.

Confflicts of Interest

419 Mental Capacity Act 2005, s. 11(8).
411 Mental Capacity Act 2005, s. 11(1)-(4).
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Guidance on the management of conflicts of interest in relation to attorneys
was addressed by the Court of Protection in Re Various Lasting Powers of Attor-
ney. *12 In that case, it was recognised that it was undesirable to impose an absolute
prohibition against conflicts of interest. This is because such a prohibition would
render impermissible the arrangement for managing their affairs that many people
would like once they lose capacity. It is common for a donor to choose their attor-
ney from the persons closest to them, and they are often the people the donor may
be likely to want to benefit. If there was an absolute prohibition on a conflict of
interest, that arrangement would not be possible. In this regard, the potential for
abuse had to be balanced against the objective of facilitating autonomous decision-
making.

A number of safeguards against conflicts of interest were recognised in this
case:

e  Certificate provider: before registration of an LPA, an independent per-
son is required to certify that the donor understands the purpose of the
LPA, the scope of the authority conferred under it and that no fraud or
pressure is being used to induce the donor to create the LPA.

o Ifthe COP has sufficient concerns about the actions, or proposed actions,
of the attorney, it has the power to direct them to render accounts or pro-
duce records, information or documents for review, although this could
not be the norm due to the resource implications.

e  Where the use of funds give rise to a conflict of interests, and there was
no evidence of the donor demonstrating a wish they should be used in a
such a way prior to loss of capacity, then the attorney would be required
to apply for authority under section 23(2) of the MCA 2005.

46. Describe the system of supervision, if any, of the voluntary measure.
Specify the legal sources. Please specify:
a. is supervision conducted:
e by competent authorities;
e by person(s) appointed by the voluntary measure.
b. in each case, what is the nature of the supervision and how is it car-
ried out?
c. the existence of measures that fall outside the scope of official super-
vision.

OoPA

412[2019] EWCOP 40.
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The extent of any ‘supervision’ of an OPA is determined by the general law,
such as the law of agency, the law of contract, the law applicable to fiduciaries and
criminal law.

LPA

An LPA must be registered with the Office of the Public Guardian before it
can be used. As previously noted, the OPG will review an application. It must
apply to the COP if it appears to him that the instrument contains a provision which
would be ineffective as part of an LPA or would prevent the instrument from op-
erating as a valid LPA.

Once an LPA has been registered, there is not the same level of regular ongoing
supervision as is applied to court-appointed deputies. Thus, there is no requirement
for an attorney to provide annual reports to the OPG. There is also less protection
of P in the event of misconduct (e.g. an attorney does not need to provide a surety
bond).

Supervision by the Court of Protection and Olffice of the Public Guardian

A person who is concerned that an attorney is abusing their position, or is not
acting in the best interests of the donor, can refer the matter to the OPG (using
OPG130 form). This may lead the OPG to conduct an investigation. The OPG has
the same powers for investigating the conduct of an attorney as it does for a deputy
(see ‘Safeguarding Investigations’ in the response to question 27).*"* For example,
the OPG can require that an attorney provide specific information or documents
when it is investigating concerns.*'*

The OPG may apply to the COP for the LPA to be revoked. The COP can
revoke an LPA if the donee has behaved, is behaving, or proposes to behave, in
way that contravenes his authority or is not in the best interests of P.4!3

Supervision by Person(s) Identified in the LPA

As noted in response to question 40, a donor is able to stipulate ‘conditions’
on the exercise of an attorney’s powers.*'® An example of a condition would be a

413 OFFICE OF THE PUBLIC GUARDIAN, ‘Policy paper: SD8: Office of the Public Guardian safeguarding
policy (web version)’, 2022 <https:/www.gov.uk/government/publications/safeguarding-pol-
icy-protecting-vulnerable-adults/sd8-opgs-safeguarding-policy> accessed 31.08.2022.

414 Lasting Powers of Attorney, Enduring Powers of Attorney and Public Guardian Regulations 2007,
r. 36.

415 Mental Capacity Act 2005, s. 22(b).

416 Mental Capacity Act 2005, s. 9(4)(b).
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procedure that ensures a degree of supervision of the attorney by another person,
such as requiring the attorney to submit annual accounts to relatives.*!” If the ac-
countant was concerned about the way in which the attorney is exercising their
powers, they may refer the matter to the OPG or make an application to the COP.

End of the measure

47. Provide a general description of the termination of each measure. Please
consider who may terminate the measure, the grounds, the procedure,
including procedural safeguards if any.

OPA

In summary, an ordinary power of attorney ‘may come to an end by effluxion
of time’, where for example its length was limited to a particular time or purpose,
‘by operation of law’, such as where the donor loses capacity, ‘by the donor re-

voking it, or by the attorney releasing or disclaiming it’.4'®

LPA

A registered LPA can be revoked by the donor if they continue to possess the
capacity to make that decision.*!° The donor will need to submit a deed of revoca-
tion, along with the original LPA, to the OPG.

The COP can also revoke a registered LPA if the donee has behaved, is behav-
ing, or proposes to behave, in a way that contravenes his authority or would not

be P’s best interests.*?°

The occurrence of certain events will also result in the revocation of the
LPA.*! This is unless a replacement donee has been named in the instrument or
the event does not impact on the appointment of another donee (where the appoint-
ment was on a joint and several basis). The relevant events are -

a. Disclaimer of the appointment by the donee.
b. Bankruptcy of the donee.
c. Loss of capacity of the donee.

417 Included as an example of an instruction in guidance: OFFICE OF THE PUBLIC GUARDIAN, Make and
register your lasting power of attorney a guide, LP12, 2022.

418 G. SHINDLER and P. WASS, Aldridge: Powers of Attorney, 12th ed., London, Sweet & Maxwell,
2022, para. 7-01.

419 Mental Capacity Act 2005, s. 13(2).

420 Mental Capacity Act 2005, s. 22(4).

421 Mental Capacity Act 2005, s. 13.
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d. Dissolution or annulment of a marriage or civil partnership between the
donor and donee (unless the instrument specifies provides that this event
does not terminate the appointment).

e. Death of the donee. The OPG require proof of the donee’s death and the
LPA should be returned to the OPG for cancellation.

f.  Death of the donor. The donee is required to notify the OPG and provide
proof of death. The original LPA should also be returned to the OPG for
cancellation.

In relation to the above events, it will usually be necessary for the OPG to be
notified and provided with proof of the event. Copies of the LPA will also need to
be returned to the OPG for cancellation. For some events, there are official docu-
ments that need to be completed (e.g. Form LPA0O05 for a disclaimed LPA).

EPA

In summary, an EPA will come to an end if the donee becomes bankrupt, the
Court of Protection appoints a deputy and orders revocation, the Court objects to
revocation, the EPA is disclaimed or is revoked by a donor with capacity (and the

Court approves if the EPA has already been registered).*?

Advance Decision

See the answer to question 41 on the circumstances in which an advance deci-
sion can be revoked, displaced or otherwise rendered invalid by the actions of P.

Advance Statement

There is no formal process for the termination of an advance statement, given
the absence of any formalities for their creation. The P may seek to pronounce that
previous expression of their wishes are no longer to be considered, and that they
would like in future decision for their current views to be considered.

Reflection

48. Provide statistical data if available.

Statistical information was provided in answer to question 3 above.

422 G. SHINDLER and P. WASS, Aldridge: Powers of Attorney, 12th ed., London, Sweet & Maxwell,
2022, ch. 16.
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49. What are the problems which have arisen in practice in respect of the
voluntary measures (e.g. significant court cases, political debate, pro-
posals for improvement)? Has the measures been evaluated, if so what
are the outcomes?

Possible reforms to LPAs were considered in response to question 7 above.

SECTION V — EX LEGE REPRESENTATION

Overview

50. Does your system have specific provisions for ex lege representation of
vulnerable adults? If so, please answer questions 51 — 64. and, if not, pro-
ceed with question 65.

Section 5 of the MCA 2005 allows carers, healthcare, and social care staff to
carry out acts in connection with the care or treatment of a person (P) who lacks
the capacity to consent. It provides protection from civil liability or criminal pros-
ecution for acts that would otherwise be unlawful without P’s consent.

Start of the ex-lege representation
Legal grounds and procedure

51. What are the legal grounds (e.g. age, mental and physical impairments,
prodigality, addiction, etc.) which give rise to the ex lege representation?

Section 5(1) of the MCA 2005 applies in relation to ‘acts done in connection
with care or treatment’.

The person carrying out the action must take reasonable steps to establish
whether P lacks capacity in relation to the relevant matter. The MCA Code of
Practice makes it clear, with reference to the principles in section 1 of the MCA,
that reasonable steps must include -

e Taking all practicable steps to help P to make a decision about an action
for themselves.
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e Applying the two-stage test of capacity. That entails considering whether
there is a impairment or disturbance in the mind or brain (diagnostic cri-
teria) and whether this causes P to be unable to make the decision about
the relevant act (functional criteria).*??

The person must also have a reasonable belief when carrying out the act that P
lacks capacity and that the act is in their best interests.

52. Is medical expertise/statement required and does this have to be regis-
tered or presented in every case of action for the adult?

No. Actions taken under section 5 of the MCA do not always require an as-
sessment of capacity by a medical expert. The MCA Code of Practice recognises
that a person who is involved in carrying out an act in connection with care or
treatment of P, will need to assess the capacity of P to make a decision before
carrying out the act. The examples given are of everyday care (e.g. a care worker
might need to assess if P can agree to being bathed or clothed) and routine treat-
ment (e.g., a nurse who might need to assess if P can consent to have a dressing

changed).***

More complex and serious decisions may require a more formal process of
capacity assessment to ensure that ‘reasonable steps’ have been taken to establish
whether P lacks capacity.*”* The MCA Code outlines situations where a formal
assessment may be required:

e the decision that needs to be made is complicated or has serious conse-
quences

e an assessor concludes a person lacks capacity, and the person challenges
the finding

e family members, carers and/or professionals disagree about a person’s
capacity

e there is a conflict of interest between the assessor and the person being
assessed

e the person being assessed is expressing different views to different people
— they may be trying to please everyone or telling people what they think
they want to hear

423 DEPARTMENT OF CONSTITUTIONAL AFFAIRS, Mental Capacity Act 2005: Code of Practice, London,
The Stationery Office, 2007, ch. 6.

424 ibid., para. 4.38.
42 ibid, paras. 4.42, 4.53.

97



e somebody might challenge the person’s capacity to make the decision —
either at the time of the decision or later (for example, a family member
might challenge a will after a person has died on the basis that the person
lacked capacity when they made the will)

e somebody has been accused of abusing a vulnerable adult who may lack
capacity to make decisions that protect them

e aperson repeatedly makes decisions that put them at risk or could result
in suffering or damage.*?

A professional opinion on P’s capacity may be obtained from any number of
people with the experience necessary to conduct an assessment. A suitable profes-
sional can include ‘a psychiatrist, psychologist, a speech and language therapist,
occupational therapist or social worker’.**” In some cases, where the skills and
expertise of different professionals is required, a multi-disciplinary assessment
may be conducted.

It is important to emphasise that whilst a medical practitioner or psychiatrist
may conduct an assessment, there are other professionals who may be equally or
better placed to do so. Consideration should be given to such factors as the extent
to which the professional knows P, for how long they have known P, and whether
P is at ease with the professional. In this regard, a social worker may be ‘eminently
suited’ to conduct an assessment.*?8

53. Is it necessary to register, give publicity or give any other kind of notice
of the ex-lege representation?

No. A person who does an act in connection with the care or treatment of P
does not need to register, give publicity or any other kind of notice.

Section 5 provides a defence for acts done in connection with the care or treat-
ment of P. If a person has taken reasonable steps to establish the incapacity of P,
and they reasonably believe that it is in the best interests of P to carry out an act,
then they will have acted lawfully in proceeding to carry it out.*?

They do not need prior authorisation from a relevant authority, such as the
Court of Protection, for the act to be rendered lawful.

Representatives/support persons

42 ibid, para. 4.53.

427 ibid, para. 4.42.

428 4 Local Authority v. SY [2013] EWHC 3485 (COP), para. 22.

42 In relation to withdrawal of medical treatment, see An NHS Trust v. Y [2018] UKSC 46.
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54. Who can act as ex lege representative and in what order? Think of a part-
ner/spouse or other family member, or other persons.

Section 5 of the MCA has been recognised as prescribing an ‘informal and
collaborative’ framework for decision-making®? that involves ‘individuals or
groups of people consulting and working together’.**! Baker J in G v. E stated that
it was ‘emphatically not part of the scheme underpinning the [MCAY]...that there
should be one individual who as a matter of course is given a special legal status
to make decisions about incapacitated persons’.**> Thus, there is no priority given
to a partner/spouse or other family member to make a decision (in the absence of
an LPA).

It will be the person most directly involved, and proposing to do the act in
connection with P, who will need to consider what is in the best interests of P. This
is exemplified in the reasoning of Baker J in G v. E, who rejected the appointment
of a deputy in favour of the informal model of decision-making under the MCA.
He suggested the following would be involved in making decisions in relation to
P-

e The routine decisions concerning E’s day-to-day care, including deci-
sions about holidays and respite care can be taken by F as his carer.

e Decisions about his education should be taken collaboratively by F, G
(E’s sister), his teacher, and other relevant professionals.

e Decisions about possible medical treatment should be taken by his treat-
ing clinicians, who will doubtless consult both F and G and others as ap-
propriate.

The above reflects the fact that it is person who is carrying out an act in con-
nection with care and treatment that must be satisfied that it is in the best interests
of P to avoid liability. It is also in line with the guidance of the MCA Code, which
indicates that the decision-maker will be the person who is directly involved in
caring for or treating P43

During the ex-lege representation

Powers and duties of the representatives/support person

0 Gy, E [2010] EWHC 2512 (Fam), para. 51; Re Lawson [2019] EWCOP 22.

#1 Gy, E[2010] EWHC 2512 (Fam), para. 57.

432 ibid.

433 DEPARTMENT OF CONSTITUTIONAL AFFAIRS, Mental Capacity Act 2005: Code of Practice, London,
The Stationery Office, 2007, para. 5.8.
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55. What kind of legal or other acts are covered: (i) property and financial
matters; (ii) personal and family matters; (iii) care and medical matters.
Please specifically consider: medical decisions, everyday contracts, finan-
cial transactions, bank withdrawals, application for social benefits, taxes,
mail.

Section 5(1) of the MCA 2005 applies in relation to ‘acts done in connection
with care or treatment’.

56. What are the legal effects of the representative’s acts?

As noted above, a person (‘D’) is entitled to carry out acts in connection with
care or treatment that would otherwise be unlawful in the absence of the consent
of P, provided D reasonably believes that P lacks relevant capacity (having taken
reasonable steps to establish whether that is the case) and that the act will be in P’s
best interests.

Can an adult, while still mentally capable, exclude or opt out of such ex-lege
representation (a) in general or (b) as to certain persons and/or acts?

The ability of P to opt out of the use of section 5 is inherently limited. That
said, they may already have made an advance decision in relation to certain med-
ical treatment,*** which cannot be overridden through section 5,%3 and there may
be orders preventing any contact between P and certain individuals. Section 6(6)
of the 2005 Act expressly provides that section 5 does not authorise a person to do
an act that conflicts with a decision legitimately made by the donee of an LPA
granted by P or a decision of a deputy appointed by the Court of Protection. Even
this, however, does not stop a person from ‘providing life-sustaining treatment’ or
‘doing any act which he reasonably believes to be necessary to prevent a serious
deterioration in P's condition’, ‘while a decision as respects any relevant issue is
sought from the court’.43¢

57. Describe how this ex lege representation interacts with other measures?
Think of subsidiarity.

As noted above, ‘[t]he point at which it would be unwise to rely on the protec-

tion provided by [section 5], and when an application should be made to the Court

434 Mental Capacity Act 2005, s. 24.
435 Mental Capacity Act 2005, s. 5(4).
436 Mental Capacity Act 2005, s. 6(7).
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of Protection for an order or to have a deputy appointed is unclear’.*” The inter-
action with LPAs and deputyships was considered in answer to question 56. In
addition, section 5 decisions cannot conflict with a decision made by a guardian
where P is subject to guardianship under the Mental Health Act 1983.43% Accord-
ing to the Code of Practice, the following decisions must be referred to the Court
of Protection rather than being taken under section 5:

1. the proposed withholding or withdrawal of artificial nutrition and hydra-
tion (ANH) from a patient in a permanent vegetative state (PVS)

2. cases where it is proposed that a person who lacks capacity to consent
should donate an organ or bone marrow to another person

3. the proposed non-therapeutic sterilisation of a person who lacks capacity
to consent (for example, for contraceptive purposes)

4. cases where there is a dispute about whether a particular treatment will
be in a person’s best interests.*3’

In An NHS Trust v. Y, however, the Supreme Court held that the Code of Prac-
tice was inconsistent on the matters that must be referred to court, and did not in
fact create an obligation to refer cases on artificial nutrition and hydration to court
where there the Act and relevant guidance were followed and there was agreement
as to the patient’s best interests.*4

Safeguards and supervision

58. Are there any safeguards or supervision regarding ex lege representa-
tion?

It has been said that section 5 is ‘not subject to any routine monitoring’.**! That
said, there are some safeguards. In addition to those covered in response to ques-
tions 56 and 57, where D does an act that is intended to restrain P, the protection
provided by subsection 5 will not be available unless, firstly, ‘D reasonably be-
lieves that it is necessary to do the act in order to prevent harm to P*,*2 and, sec-
ondly, the act is a ‘proportionate response’ to the likelihood and seriousness of the

47 R. JONES and E. PIFFARETTI, Mental Capacity Act Manual, 8th ed., London, Sweet & Maxwell,
2018, para. 1-095.

438 Mental Health Act 1983, s. 8.

43 DEPARTMENT OF CONSTITUTIONAL AFFAIRS, Mental Capacity Act 2005: Code of Practice, London,
The Stationery Office, 2007, para. 6.18.

440 12018] UKSC 46.

44! HOUSE OF LORDS SELECT COMMITTEE ON THE MENTAL CAPACITY ACT 2005, Mental Capacity Act
2005: post-legislative scrutiny, HL Paper 139, 2014, para. 98.

442 Mental Capacity Act 2005, s. 6(2).
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harm.* The section does not negate the need (where applicable) for involvement
for an ‘independent mental capacity advocate’, nor does it permit decisions to be
made on matters (such as consenting to a marriage or civil partnership) for which
decisions can never be made for P under the Act.** Importantly, nothing in section
5 ‘excludes a person's civil liability for loss or damage, or his criminal liability,

resulting from his negligence in doing the act’.**

End of the ex-lege representation

59. Provide a general description of the end of each instance of ex-lege rep-
resentation.

It has been seen that section 5 does not confer a ‘status’ on any given individ-
ual, such that each Act done by D in relation to P must satisfy the requirements of
section 5 (and section 6). Therefore, for example, if an act of restraint were to
become a disproportionate response to the likelihood and seriousness of any harm,
the protection afforded by section 5 would expire. Realistically, where the Court
of Protection makes an order relating to an aspect of P’s welfare, section 5 cannot
justify a breach of that order.

Reflection
60. Provide statistical data if available.

By definition, the informal nature of the circumstances in which section 5 can
be used mean that statistical information regarding its use is not realistically avail-
able.

61. What are the problems which have arisen in practice in respect of ex lege
representation (e.g. significant court cases, political debate, proposals for
improvement)?

The criticism of lack of oversight of section 5 has already been mentioned, as
has the Supreme Court’s decision in An NHS Trust v. Y. Commenting on the case,

443 Mental Capacity Act 2005, s. 6(3).

444 R. JONES and E. PIFFARETTI, Mental Capacity Act Manual, 8th ed., London, Sweet & Maxwell,
2018, para. 1-095.

445 Mental Capacity Act 2005, s. 5(3).
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Wicks considered it ‘regrettable...that the Supreme Court in Y has removed a val-
uable safeguard for both the right to life and the autonomy of incapacitated pa-

tients’.44¢

Specific cases of ex lege representation

ex lege representation resulting from marital law and/or matrimonial property
law

62. Does marital law and/or matrimonial property law permit one spouse,
regardless of the other spouse’s capacity, to enter into transactions, e.g.
relating to household expenses, which then also legally bind the other
spouse?

The basic principle of matrimonial property law in England and Wales is that
of separation of property. Marriage per se has few impacts on the property affairs
of their spouses, and each generally retains their separate property and contractual
capacity.*’ In general, therefore, one spouse (irrespective of capacity) cannot en-
ter into transactions that will bind the other spouse, subject to the rules on power
of attorney, deputyship etc already considered. In certain circumstances, one
spouse may act as a trustee in relation to property to which the other is beneficially
entitled, and may deal with it in a way that affects the entitled spouse.**® Again,
however, this could occur regardless of capacity.

63. Do the rules governing community of property permit one spouse to act
on behalf of the other spouse regarding the administration etc. of that
property? Please consider both cases: where a spouse has/has no mental
impairment.

As detailed above, there is no system of community of property relating to
spouses in England and Wales.

ex lege representation resulting from negotiorum gestio and other private law
provisions

46 B, WICKS, ‘An NHS Trust and others v Y and another [2018] UKSC 46: Reducing the Role of the
Courts in Treatment Withdrawal’ (2019) 27 Medical Law Review 330, 338.

47 See, generally, N.V. LOWE, G. DOUGLAS, E. HITCHINGS and R. TAYLOR, Bromley’s Family Law,
12th ed., Oxford, Oxford University Press, 2021, ch. 3

448 See, generally, e.g., G. VIRGO, The Principles of Equity and Trusts, 4th ed., Oxford, Oxford Uni-
versity Press, 2020.
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64. Does the private law instrument negotiorum gestio or a similar instru-
ment exist in your jurisdiction? If so, does this instrument have any prac-
tical significance in cases involving vulnerable adults?

There is no doctrine of negotiorum gestio per se in English Private Law, even
if there are specific circumstances in which an intervener will be provided with a

defence to some torts and allowed a claim to expenses.*

SECTION VI - OTHER PRIVATE LAW PROVISIONS

65. Do you have any other private law instruments allowing for representa-
tion besides negotiorum gestio?

The recognition of the relationship between informal carers and the people for
who they provide care is patchy and is not contained within a coherent frame-

work 4%

66. Are there provisions regarding the advance planning by third parties on
behalf of adults with limited capacity (e.g. provisions from parents for a
child with a disability)? Can third parties make advance arrangements?

For example, an advance decision to refuse medical treatment can be made
only by P themselves, where P has reached the age of 18 and has the capacity to
make the decision.*!

SECTION VII — GENERAL ASSESSMENT OF YOUR LEGAL SYSTEM
IN TERMS OF PROTECTION AND EMPOWERMENT

67. Provide an assessment of your system in terms of empowerment of vul-
nerable adults (use governmental and non-governmental reports, aca-
demic literature, political discussion, etc.). Assess your system in terms
of:

a. the transition from substituted to supported decision-making;

b. subsidiarity: autonomous decision-making of adults with impair-
ments as long as possible, substituted decision-making/representa-
tion — as last resort;

c.  proportionality: supported decision-making when needed, substi-
tuted decision-making/representation — as last resort;

49 See, e.g., D. SHEEHAN, ‘Negotiorum Gestio: A Civilian Concept in the Common Law?’ (2006) 55
International and Comparative Law Quarterly 253.

40 See, e.g., B. SLOAN, Informal Carers and Private Law, Oxford, Hart Publishing, 2013.

451 Mental Capacity Act 2005, s. 24.
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The MCA 2005 establishes that a person must be given all practicable help to
exercise their decision-making abilities, before it can be concluded that they lack
capacity. A decision on the basis of substitute decision-making should, therefore,
only be resorted to if steps have been taken to support the person but this has
proven unsuccessful in enabling them to understand or weigh the relevant infor-
mation. If a decision is to be taken on behalf of P in their best interests, it is still
necessary for the decision-maker to consider the wishes of P, and to support P to
participate in the decision.

It is clear that the MCA has brought about some advancements in the provision
of support for decision-making, but it has been criticised for not doing enough to
realise UNCRPD compliance.**?

Qualitative empirical research conducted by Rosie Harding and Ezgi Tascioglu
has found that in relation to everyday decisions, such as food and clothing choices,
the MCA has ‘facilitated a culture of supported decision-making’.** However, in
relation to more complex matters, they found that often ‘supported decision-mak-
ing...collapses into best interests substituted decision making, as provided for by
s4 MCA, and the associated chapters of the Code of Practice’.** For these more
complex matters, those involved in the care of P lacked the required expertise to
support with decision-making, and there were challenges with accessing advocacy

services.*>

The support model under the MCA has also been criticised due to the decision-
specific nature of the test of mental capacity. This encourages an approach to sup-
port that focuses on one-off interventions in respect of an individual decision, at a
point in time when capacity is being doubted.**® As Series et al put it, the MCA
focuses on ‘support for isolated decisions rather than taking a coordinated, holistic
and longitudinal approach’.*7 In this way, there is a failure to recognise that sup-

42 E. JACKSON, Medical Law: Text, Cases, and Materials 5th ed., Oxford, Oxford University Press,
2019, pp. 275-75.

43 R. HARDING and E. TASCIOGLU, ‘Supported Decision-Making from Theory to Practice: Implement-
ing the Right to Enjoy Legal Capacity’ (2018) 8 Societies 25, p. 14.

434 ibid.

433 ibid, p. 10.

43¢ B.A. CLOUGH, ‘New Legal Landscapes: (Re)constructing the Boundaries of Mental Capacity Law’
(2018) 26 Medical Law Review 246.

457 L. SERIES, A. ARSTEIN-KERSLAKE and E. KAMUNDIA, ‘Legal capacity: a global analysis of reform
trends’ in P. Blanck, E. Flynn (eds), Routledge Handbook of Disability Law and Human Rights,
London, Routledge, 2016, p. 147.
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porting autonomy is a continuous process that depends on wider structures of sup-
port and on relational skills that take time to develop.**® As Beverley Clough has
noted, rather than ‘facilitating ongoing agency’, the idea of support is ‘reduced to
simply providing information’ in relation to a particular decision.*® The MCA
Code of Practice, for example, contains some guidance on the meaning of “practi-
cable steps’ under s1(3), but this focuses almost exclusively on ‘communication

as the means towards supported decision-making’.%

A particularly important criticism of the MCA concerns the lack of any formal
supported decision-making scheme.*®! There is provision for Independent Mental
Capacity Advocates, but this is limited in number of respects. In particular, an
IMCA is instructed only if P has already been found to lack capacity, and so it is
proposed that a best interests decision should be made on their behalf.*> An IMCA
is not part of the practical help that may be given to enable the person to make the
decision for themselves, as required by s1(3) MCA 2005. Recognising the limita-
tions of the current framework, the Law Commission did consider the need to im-
plement a formal legal process as part of its consultation on reform of the MCA.
However, they were unable to ‘propose a detailed legal process’, due to a lack of
a ‘sufficient evidence base’.*63 The proposal to empower the Secretary of State for
Health and Social Care to create such a process was also ultimately excluded from
the Mental Capacity (Amendment) Act 2019.

d. effect of the measures on the legal capacity of vulnerable adults;
e. the possibility to provide tailor-made solutions;

The UK Supreme Court has emphasised that the purpose of the best interests
test, which is the basis for making decisions on the behalf of P, ‘is to consider
matters from the patient’s point of view.’*** It requires the decision-maker to take
account of the subjective wishes and feelings of P as ‘a component in making the
choice which is right for human as an individual human being’.4®> Therefore, the

438 R, HARDING and E. TASCIOGLU, ‘Supported Decision-Making from Theory to Practice: Implement-
ing the Right to Enjoy Legal Capacity’ (2018) 8 Societies 25.

4 B.A. CLOUGH, ‘New Legal Landscapes: (Re)constructing the Boundaries of Mental Capacity Law’
(2018) 26 Medical Law Review 246, 262.

460 R, HARDING and E. TASCIOGLU, ‘Supported Decision-Making from Theory to Practice: Implement-
ing the Right to Enjoy Legal Capacity’ (2018) 8 Societies 25, p. 14.

461 LAW COMMISSION, Mental Capacity and Deprivation of Liberty, Law Com. 372, 2017.

462 For a discussion of the limits of the Mental Capacity Act 2005 scheme as a model of supported
decision-making, see: P. BIELBY, ‘Towards Supported Decision-Making in Biomedical Re-
search with Cognitively Vulnerable Adults’ in O. CORRIGAN et al (eds), The Limits of Consent:
A socio-ethical approach to human subject research in medicine, Oxford, Oxford University
Press, 2009.

463 LAW COMMISSION, Mental Capacity and Deprivation of Liberty, Law Com. 372, para. 14.54
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best interests test is not a purely objective standard that requires a one size fits all
solution.

f.  transition from the best interest principle to the will and preferences
principle.

There is an ongoing debate as to whether the best interests principle is illegiti-
mate and needs to be entirely abandoned to ensure ‘respect’ for the ‘will and pref-
erences’ under Art 12(4) of the CRPD. It has been noted that the Committee on
the Rights of Persons with Disabilities expressed concern about ‘[t]he legislation
in the State party that restricts the legal capacity of persons with disabilities on the
basis of actual or perceived impairment’, ‘[t]he prevalence of substituted decision-
making in legislation and in practice, and the lack of full recognition of the right
to individualized supported decision-making that fully respects the autonomy, will

and preferences of persons with disabilities’.%

Presently, the MCA 2005 only identifies a number of factors that must be ‘con-
sidered’ as part of the process of determining best interests, including the ‘wishes
and feelings of P’. There is no indication given in the MCA 2005, or the accom-
panying Code of Practice, as to the relative weight that should be attached to those
‘wishes and feelings’ as part of that determination. Emily Jackson has argued that
the statutory wording, which gives ‘no particular priority to P’s ‘will and prefer-
ences’,...treat[ing] them as simply one relevant factor among many, is not compli-
ant with Article 12(4) of the UNCRPD’ .4

Due to concerns about lack of compliance with the UNCRPD, it has been con-
tended that there is a need to give clearer direction to decision-makers about the
significance of the wishes of P in determining best interests.*® In its consultation
on reform of the MCA 2005, the Law Commission reported that a majority of
consultees supported an amendment to Section 4 of the MCA to place greater em-
phasis on the wishes of P.*® The proposal recommended by the Law Commission
was that a decision-maker should have to give particular weight to any wishes or
feelings ascertained’, which it claimed would be consistent with the aspirations of
the UNCRPD.*”° However, this proposal was omitted from the Mental Capacity

466 UN COMMITTEE ON THE RIGHTS OF PERSONS WITH DISABILITIES, ‘Committee on the Rights of Per-
sons with Disabilities Concluding observations on the initial report of the United Kingdom of
Great Britain and Northern Ireland’, CRPD/C/GBR/CO/1, 2017, para. 30.

467 B, JACKSON, ‘From “Doctor Knows Best” to Dignity: Placing Adults Who Lack Capacity at the
Centre of Decisions About Their Medical Treatment’ (2018) 81 Modern Law Review 247, 266.

468 ibid.

46 LAW COMMISSION, Mental Capacity and Deprivation of Liberty, Law Com. 372, para. 14.7.
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(Amendment) Act 2019, which implement some of the reforms put forward by the
Law Commission.

Whilst it has been contended the wording of Section 4 of the MCA 2005 should
be amended, there are suggestions that developments in the judicial interpretation
of best interests have gone a considerable way to achieving UNCRPD compliance.
Alex Ruck Keene and Cressida Auckland, for example, have argued that a ‘trend
is readily discernible: greater emphasis is undoubtedly being given to identifying
the wishes and feelings of the individuals concerned...; these wishes are taking on
amuch higher priority in the assessment of best interests; and clear and convincing
justification is required before they are departed from.’#’! Indeed, they suggest that
the courts have effectively established, without always using the exact wording, a
‘rebuttable presumption...in favour of giving effect to a person’s wishes and feel-
ings’.*7> Drawing on the work of the Essex Autonomy Project, they argue that ‘re-
spect’ for ‘will and preferences’ under Art 12(1) UNCRPD does not necessarily
require the abolition of the best interest decision-making framework, but it does
require a rebuttable presumption that it is in the best interests of P to bring about
a course of action they would prefer.*’*> On this basis, by developing a rebuttable
presumption, they argue that the courts have established an approach to best inter-
ests that is necessary to ensure UNCRPD compliance.*”

It is important to highlight that, whilst some decisions do indicate the adoption
of a rebuttable presumption in favour of giving effect to the preferences of P, the
cases are not entirely consistent. Emily Jackson has stated that the ‘current best
practice’ of the COP does endorse such a presumption, though it is not a universal
practice.*’> She refers to instances where the COP has stated that the weight to be
attached to the wishes of P is fact specific.*’® Furthermore, even if it is the ‘best
practice’ of the COP, it does not necessarily follow that this is the practice of those
involved in the informal process of decision-making under section 5, which is

471 A.RUCK KEENE AND C. AUCKLAND, ‘More presumptions please? Wishes, feelings and best interests
decision-making’ (2015) 5 Elder Law Journal 293, 299.

472 ibid, 295

473 ibid, 300. See W. MARTIN et al, Achieving CRPD Compliance: Is the Mental Capacity Act of Eng-
land and Wales Compatible with the UN Convention on the Rights of Persons with Disabilities?
If Not, What Next?, Essex, University of Essex, 2014.

474 A.RUCK KEENE AND C. AUCKLAND, ‘More presumptions please? Wishes, feelings and best interests
decision-making’ (2015) 5 Elder Law Journal 293.

475 E. JACKSON, ‘From “Doctor Knows Best” to Dignity: Placing Adults Who Lack Capacity at the
Centre of Decisions About Their Medical Treatment’ (2018) 81 Modern Law Review 247, 274.

476 Examples inclyyde o1, - N7 [2015] EWCOP 76, para. [28]; Wye Valley NHS Trust v. B [2015] EWCOP 60,
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where the vast majority of decisions about capacity are made.*’”’ It is the conclu-
sion of Emily Jackson, to ensure greater respect for autonomy, that it is necessary
to amend the MCA 2005 to instruct decision-makers to give effect to a rebuttable
presumption.*’8

That said, Bartlett and Sandford argue that:

The marginalisation of the subjective elements of the best interests test reflects
the fact that, at least insofar as the reported cases are a guide, the MCA 2005 is
used primarily for adult safeguarding.*”

Fundamentally, as Camilla Parker notes, ‘the MCA falls within a category of
legislation that the CRPD Committee considers to be incompatible with CRPD
Article 12’ because the Act permits substituted decision-making.*®® Despite this,
on her analysis the ‘framework for determining what is in a person’s best interests
under the MCA can and should ensure that the views of that person are at the
forefront of any decisions that are being made on their behalf>.48!

68. Provide an assessment of your system in terms of protection of vulnerable
adults (use governmental and non-governmental reports, academic liter-
ature, political discussion, etc.). Assess your system in terms of:

a. protection during a procedure resulting in deprivation of or limita-
tion or restoration of legal capacity;

On Parker’s analysis, the MCA ‘encapsulates the “autonomy versus protec-

tion” dynamic’.*®?> An application can be made to the Court of Protection for a

declaration as to whether a person has capacity to make a decision or an act done,
or yet to be done, would be lawful. However, it is important to re-emphasise that
this is not technically a process of seeking to authorise a deprivation, limitation or
restoration of legal capacity. Rather, it is a process that should be resorted to for
resolving doubts or disputes as to whether P lacks capacity or a proposed act is

477 E. JACKSON, ‘From “Doctor Knows Best” to Dignity: Placing Adults Who Lack Capacity at the
Centre of Decisions About Their Medical Treatment’ (2018) 81 Modern Law Review 247, 256.

478 ibid. See also M. DONNELLY, ‘Best Interests in the Mental Capacity Act: Time to say Goodbye?
(2016) 24 Medical Law Review 318, 330.

479 P, BARTLETT and R. SANDLAND, Mental Health Law: Policy and Practice, 4th ed., Oxford, Oxford
University Press, 2013, p. 199.

480 C. PARKER, ‘Balancing the rights of respect for autonomy and protection from harm: Lessons
fromthe Mental Capacity Act 2005 (England and Wales)’ in J. SISKA and J. BEADLE-BROWN
(eds), The Development, Conceptualisation and Implementation of Quality in Disability Support
Services, Prague, Karolinum Press, 2021, p. 241.
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42 ibid, p. 241.
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lawful. It is possible that P will be assessed to lack the capacity to make specific
decisions , without any formal application to the COP. As noted in response to
question 52, for more complex decisions an assessment of capacity may be re-
quired by someone with relevant expertise, whereas this may not be necessary for
day-to-day decisions. If, however, there is an ongoing dispute as to whether P has
capacity, then an application to the COP may be necessary to settle the matter.**3

Concerns have been raised about the failure of practitioners to properly con-
sider whether a person has the capacity to make risky decisions. Despite criticism
that the Mental Capacity Act can produce an overly protectionist responses, be-
cause of the extent to which it relies upon substituted decision-making, the House
of Lords Select Committee on the Mental Capacity Act 2005 has also expressed
concern that, in practice, the MCA was ‘sometimes used to support non-interven-
tion or poor care, leaving vulnerable adults exposed to risk of harm’.** The rea-
sons given by the Select Committee were, first, widespread misunderstanding of
the presumption of capacity and, second, attempts by professionals to misapply
the presumption to avoid taking responsibility in cases where an individual’s
choices were considered challenging.*®®

Similar concerns have been raised in a more recent national analysis of Safe-
guarding Adult Reviews (SARs).*3¢ The analysis found that a ‘failure to attend to
mental capacity was one of the most frequently noted deficiencies in direct prac-
tice’. In a number of instances, this was due to ‘reliance on the assumption of
capacity’, which had ‘served to close down awareness of the need to monitor de-
cision making ability in the face of escalating risk and frailty’.*®” Other issues
identified by the analysis include the rigid application of the ‘diagnostic test’, such
as where the lack of a previously diagnosed mental disorder was the reason for not
carrying out a capacity assessment.*® There were also problems in the way that
‘unwise decisions’ were treated as a ‘lifestyle choice’ by practitioners, without
considering the possibility of compromised executive capacity.*®

483 DEPARTMENT OF CONSTITUTIONAL AFFAIRS, Mental Capacity Act 2005: Code of Practice, London,
The Stationery Office, 2007, para. 8.16.
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2005: post-legislative scrutiny, HL Paper 139, 2014, para. 105.

485 ibid.

486 M. PRESTON-SHOOT et al, Analysis of Safeguarding Adult Reviews April 2017-March 2019: Find-
ings for Sector-Led Improvement, London, Local Government Association and the Association
of Directors of Adult Social Services, 2020.

7 ibid, p. 118.

48 ibid, p 119.

489 ibid.

110



Another theme that is addressed in the national analysis is ‘capacity outside of
the MCA’. SARs that fell into this theme would involve an ‘assessment [that] re-
sulted in a finding that the individual had mental capacity within the meaning of
the Mental Capacity Act, [whilst] there was sometimes insufficient recognition of
the possibility that decision making was being impaired by third party influence,
coercion or control’.* In these cases, there was sometimes insufficient attention
paid to other ways of protecting P, such as an application to the high court for the
exercise of the inherent jurisdiction.*!

If an application to the COP is made, as noted in response to question 17, the
court may make an interim order in the best interests of P, even if cannot be estab-
lished on the evidence that the person lacks the relevant capacity. This enables the
court to protect P in urgent situations, where there is a reason to believe that they
may lack the capacity to make the decision. It is notable, however, that the courts
have struggled with striking the right balance between respect for autonomy and
protection of the vulnerable when determining the threshold test for an interim
order. Whilst it is clear that interim orders may be needed to protect vulnerable
adults pending the final determination, these orders can entail ‘significant infringe-
ments on the civil liberty of an adult’, which can last for ‘months or at least weeks’
whilst the issue of capacity is resolved.*? In London Borough of Wandsworth v.
M and others*® it was indicated that a reasonable belief that P lacked capacity,
which is required for an interim order, ‘must be predicated on solid and well rea-
soned assessment in which P's voice can be heard clearly and in circumstances
where his own powers of reasoning have been given the most propitious oppor-
tunity to assert themselves.”#* In this case, it was proposed that an interim order
under the MCA 2005 to protect a child who was about to turn 18 by preventing
him from returning to live with his mother where he would be at risk. The defi-
ciencies in the capacity assessment led the court to conclude that an interim order
could not be imposed, pending a proper assessment, under the MCA 2005. Heyden
J stressed that such an order ‘would be entirely disrespectful...to curtain any aspect
of his autonomy on the basis of such unsatisfactory evidence’.*>> However, despite
the importance attached to autonomy, the judge nonetheless felt able to rely on the
inherent jurisdiction to effectively achieve the same result on the basis that he was
a vulnerable adult.

90 ibid, p. 121
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The decision in Wandsworth can be criticised for raising the threshold for in-
terim orders to too high a level, which interferes with the possibility of addressing
emergency situations where there are substantial barriers to conducting a proper
assessment of capacity. However, as discussed in response to question 17, the is-
sue of the threshold was later addressed in DP v. London Borough of Hillingdon.**
Heyden J revisited his earlier comments in Wandsworth and clarified that an in-
terim order could be made, even where the assessment of capacity was deficient
in some way. Again, the challenge of balancing the duty to promote autonomy and
protect the vulnerable was recognised. However, rather than adopting too stringent
a test for the imposition of an interim order, Heyden J noted that the permissive
nature of section 48 provided a crucial safeguard for autonomy.*”’ Thus, an interim
order ‘may’ be made the COP where there is reason to believe P lacks capacity,
but it will need to consider the proportionality of the proposed measure and

whether it would amount to an ‘unjustifiable interference with P’s autonomy.*%

b. protection during a procedure resulting in the application, altera-
tion or termination of adult support measures;

As with the previous response, it is not always necessary to resort to the formal
process of applying to the COP for a decision to be taken to protect P. As an ex-
ample, the MCA 2005 permits a carer to use proportionate restraint to protect P
from harm, where they are reasonably believed to lack capacity (see the response
to question 28). The MCA Code of Practice gives as an example a carer who holds
the arm of a person who does not understand the risks of crossing the road.*® The
carer will not incur liability for using restraint in these circumstances, assuming
they have complied with the relevant requirements.

Again, an application may need to be made to the COP if there is an ongoing
dispute as to what is in the best interests of P. It will also be necessary to apply in
relation to decisions that can only be taken by the COP, such as a prohibition on
contact (see the response to question 28).

c.  protection during the operation of adult support measures:
e protection of the vulnerable adult against his/her own acts;

496 [2020] EWCOP 45.
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In line with the guidance at the beginning of the report, the below analysis will
not deal with the forced psychiatric treatment of P for a mental disorder where this
is needed to protect their health or safety.3%

The COP has regularly emphasised the importance of adopting a sensible ap-
proach to protection that is concerned exclusively with reducing the risk of phys-
ical harm, without considering the implications this may have for their well-being
in a wider sense. In an often-quoted passage by Sir James Munby, it has been
stated that:

The fact is that all life involves risk, and the young, the elderly and the
vulnerable, are  exposed to additional risks and to risks they are less well
equipped than others to cope with. But just as wise parents resist the temptation to
keep their children metaphorically wrapped up in cotton wool, so too we must
avoid the temptation always to put the physical health and safety of the elderly and
the vulnerable before everything else. Often it will be appropriate to do so, but not
always. Physical health and safety can sometimes be bought at too high a price in
happiness and emotional welfare. The emphasis must be on sensible risk appraisal,
not striving to avoid all risk, whatever the price, but instead seeking a proper bal-
ance and being willing to tolerate manageable or acceptable risks as the price ap-
propriately to be paid in order to achieve some other good — in particular to achieve
the vital good of the elderly or vulnerable person's happiness. What good is it
making someone safer if it merely makes them miserable?>!

The above passage was relied on in Westminster City Council v. Sykes®” in
guarding against the protective imperative. This concerned an 89-year-old woman
who was unaware of the problems that had led her to be placed into a care home.
These included a lack of acceptance of personal care and maintenance of the home,
alleged altercations with neighbours, some weight loss and a lack of awareness of
her personal safety in terms of falling. However, her continued placement in the
care home meant she was “‘unhappy and distressed’ and there was a concern that
her ‘mental health may deteriorate’.* District Judge Eldergill appreciated the
risks of her returning to live in her home, but these had to be balanced against the
risks to emotional well-being of her continued placement in the care home. He
concluded that it would be in her best interests to attempt a one-month trial of
home-based care, with a system of careful monitoring. As the trial would be mon-
itored, he was satisfied that the risks of home living were acceptable, and that there

590 This is regulated by the Mental Health Act 1983.
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was ‘no question of an unsatisfactory situation at home developing and being al-
lowed to drift’.5

It is important, however, to recognise that there are situations where the risks
associated with P’s own conduct are considered unmanageable, and that they will
need to be protected in their best interests. Dorset County Council v. EH>® for
instance, it was held that it was in the best interests of a person with dementia to
move to a care home, in light of the risks of hypothermia, injury, malnutrition,
food poisoning, fires, increasing distress, and continued deterioration of her con-
dition. She had also proven resistant to support whilst living in her own home. The
risks associated with living at home outweighed any loss of her limited independ-
ence and the risk of depression.

If the person does not lack capacity under the MCA 2005, it is not clear that
the inherent jurisdiction of the high court can be relied on to protect a vulnerable
adult against his/her own risky acts. As noted in response to question 8.a, it is a
necessary condition for the exercise of the inherent jurisdiction that the will of the
person is overborne by factors other than those covered by the MCA 2005. It is
clear that this applies where a person is unable to make their own decision because
of the coercion or undue influence of another. The primary aim, in responding to
these situations, is to restore the autonomy of the person to make that decision. It
is less clear that the inherent jurisdiction can be invoked to protect a person from
their own risky conduct, which are not the result of the influence of another person.
Some obiter remarks made in London Borough of Croydon v. CD*% could indicate
the relevance of the inherent jurisdiction in this context. In that case, an adult with
significant disabilities was living in conditions of severe self-neglect and was re-
fusing access to his home to receive support. An order was made under the MCA
2005, but Cobb J also stated that the inherent jurisdiction was available to local
authority in relation to the facts of the particular case. It is notable, however, that
Cobb J only briefly dealt with conditions for invoking the jurisdiction, stating that
P was vulnerable within the definition laid down in previous cases.*®’ His decision
refers only to the indicative definition of the vulnerable adult, which was intro-
duced by Munby J in Re S4, without also addressing the issue of whether the in-
dividual had been, or was reasonably believed to be, under constraint or subject to
coercion or undue influence or for some other reason disabled from making the
decision.

94 ibid.

39520091 EWHC 784.
506 [2019] EWHC 2943.
97 ibid, para. 21.
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e protection of the vulnerable adult against conflict of inter-
ests, abuse or neglect by the representative/supporting per-
son;

As the response to question 46 noted, there are differences in the supervision
of someone who has been given authority to act on behalf of P, which depend on
the manner of their appointment. A court-appointed deputy will need to produce
annual reports for the OPG, and these will need to be compared with an inventory
of assets that is prepared at the commencement of the deputyship. The OPG also
has the role of ‘educating, supporting and visiting’ a deputy, so that they can ef-
fectively perform their role.’%® In addition to measures designed to reduce the risk
of abuse, a deputy must provide a surety bond as insurance in the case of misman-
agement of P’s financial affairs. In contrast, an attorney, who is appointed by P, is
not subject to the same level of supervision. Whilst they are expected to keep rec-
ords as part of their fiduciary duty to P, these are only scrutinised if a concern has
been raised with the OPG or the donor has included a supervisory mechanism as
an instruction in the instrument (see the response to question 16). This has led to
concerns that there are insufficient mechanisms for detecting abuse, or the risk of
it, at an early stage. It is also more difficult to rectify any resulting financial loss,
given the lack of security.

There are also limits to safeguards at the stage of registering an LPA. There is
no requirement for a donor to identify people that must be notified before the reg-
istration of the LPA. If they choose not to, then those concerned with the welfare
of the donor may not have the opportunity to raise concerns prior to registration
of the instrument. Again, this can be contrasted with the process for appointing a
deputy. A person is required to notify at least three people before the COP will
appoint them as a deputy.

Denzil Lush, former Senior Judge of the Court of Protection, and author of a
leading guide on LPAs, has raised serious concerns about the risks associated with
LPAs.’” He has further argued that the ‘lack of transparency and accountability

causes suspicions and concerns, which tend to rise in a crescendo and eventually

explode’.3!?

598 See D. LUSH, ’Adult Guardianship and Powers of Attorney in England and Wales’ in L. HO and R.
LEE (eds), Special Needs Financial Planning: A Comparative Perspective, Cambridge, Cam-
bridge University Press, 2019, p. 143.

39 D, LusH, Foreword to Cretney & Lush on Lasting and Enduring Powers of Attorney, 9th ed., Lon-
don, LexisNexis, 2022.

19D, LusH, *Adult Guardianship and Powers of Attorney in England and Wales’ in L. HO and R. LEE
(eds), Special Needs Financial Planning: A Comparative Perspective, Cambridge, Cambridge
University Press, 2019, p. 144.
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e protection of the vulnerable adult against conflict of inter-
ests, abuse or neglect in case of institutional representation
of persons in residential-care institutions by those institu-
tions;

The response to this question focuses on the possible appointment of a person
connected with a residential institution as a deputy or attorney for P. It is important
to remember that a vulnerable adult may be subject to ‘adult support measures’
without a decision of the COP or anyone having been appointed to represent P.
There will be situations where an IMCA will need to be instructed to support P in
relation to decisions about changes in accommodation, where the only person who
can be consulted about the best interests of P is a paid care worker. An IMCA may
also be instructed to support P in the context of adult safeguarding measures, if the
local authority is ‘satisfied’ this ‘would be of particular benefit of P>.%!!

The MCA Code of Practice indicated it would be very unlikely for a person to
be appointed as a deputy where they are a part of a residential institution that is
responsible for the care of P, precisely because of the risk of a conflict of interests.
The MCA Code of Practice stipulates that—

Paid care workers (for example, care home managers) should not agree to act
as a deputy because of the possible conflict of interest — unless there are excep-
tional circumstances (for example, if the care worker is the only close relative of
the person who lacks capacity.®'?

Whilst the guidance refers to the agreement of the deputy, the decision about
who should be appointed is ultimately for the COP to be made on the basis of the
best interests of P (see the response to question 23). The potential for a conflict of
interests will be an important consideration of the COP.

The MCA Code of Practice does recognise the possibility of appointing an
office holder in a local authority to the role of deputy, such as the Director of Adult
Services.”!3 This could lead to concerns about a potential conflict of interests
where P is receiving care services that are arranged by the same local authority.
Again, the risk is recognised in the Code and states that the COP, before making
an appointment, ‘will need to be satisfied that the authority has arrangements to

! Mental Capacity Act 2005 (Independent Mental Capacity Advocates (Expansion of Role) Regula-
tions 2006, r. 5(1).

SI2DEPARTMENT OF CONSTITUTIONAL AFFAIRS, Mental Capacity Act 2005: Code of Practice, London,
The Stationery Office, 2007, para. 8.41.

513 ibid.
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avoid possible conflicts of interest’.>'* In Re JW, it was stated that the COP “is still
wary of potential conflicts of interest when appointing a local authority as dep-
uty’ >3 It is also open to the COP to discharge a local authority deputy if signifi-
cant concerns about conflicts of interests arise post-appointment.’'® In Cumbria
County Council v. A, it was stated that it is likely to be appropriate to discharge a
local authority deputy where there arises an ‘[u]nmanageable conflict of interest,
e.g. where P has a potential claim against the authority, and where that claim can-

not properly be investigated by the local authority deputy’.3!’

It is also recognised in the MCA Code that a person might seek to appoint a
paid car worker (such as a care home manager) as their attorney.>'® Again, the
guidance stipulates that they should ‘not agree to act as an attorney, apart from in
unusual circumstances’.>!” Whilst the decision about who to appoint is for P, rather
than the COP, there are important safeguards. This includes the need for someone
to certify the absence of undue pressure and the raising of objections to an appoint-
ment.

e protection of the privacy of the vulnerable adult.

The issue of how to balance transparency against the privacy of persons who
lack capacity in COP proceedings has given rise to much debate.’? Prior to re-
forms implemented in early 2016, there were criticisms that the balance had been
weighted too much in favour of privacy. Indeed, the COP had gained a reputation
in the media for being a ‘secret court’, as proceedings were not held in public.?!

Since the implementation of reforms, the general rule that proceedings will be
held in private has been reversed. The usual approach is that proceedings will be
held in public, with the privacy of the vulnerable adult protected by a transparency
order.>?2 This will entail restrictions on the publication of the identity of P who is

514 ibid.

51512015] EWCOP 82, para. 39.

516 Mental Capacity Act 2005 (Independent Mental Capacity Advocates (Expansion of Role) Regula-
tions 2006, r. 5(1).

517712020] EWCOP 38, para. 24.

S8 DEPARTMENT OF CONSTITUTIONAL AFFAIRS, Mental Capacity Act 2005: Code of Practice, London,
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520 See L. SERIES et al, Transparency in the Court of Protection Report on a Roundtable, Cardiff Uni-
versity, 2015.
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522 COURTS AND TRIBUNALS JUDICIARY, ‘Practice Direction 4C — Transparency’, 2017, para 2.1.
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the subject of the proceedings or any information that might lead to their identifi-
cation. It is also the case that the report of the decision of the COP, which will
detail the protection measures, will nearly always conceal the identity of P.
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